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OVERSIGHT OF THE ANTIDUMPING ACT OF 1921

TUESDAY, NOVEMBER, 8, 1977

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON WATS AND MEANS,

SUBCOMMITTEE ON TRADE,
Washington, D.G.

The subcommittee met at 10 a.m., pursuant to notice, in room 1301, 
Longworth House Office Building, Hon. Charles A. Vanik (chairman 
of the subcommittee) presiding.

Mr. VANIK. The subcommittee will be in order.
Today's hearing is the first of what will be a series of hearings con 

tinuing until next year on the administration of the Nation's unfair 
trade practices laws. We have scheduled all of our witnesses today 
contrary to our previous notice. There will be no hearing tomorrow.

The record will be open until November 21.
Also, there are a number of witnesses, so in order to have maximum 

time for questioning, oral statements will be limited to 5 minutes.
I believe that most observers would agree that in the past the anti 

dumping laws have been extremely ineffective. Today's hearing will 
bring out just how ineffective the past administration of the law has 
been.

As Congressmen Rostenkowski, Steiger, and myself wrote to Sec 
retary Blumenthal on October 13, concerning the Zenith case, "it ap 
pears to us that a burden of proof rests with the Treasury Department 
that its failure—in the Zenith antidumping case—has resulted in a 
loss of domestic production facilities and jobs which should have never 
been lost."

This is an oversight hearing, not a legislative hearing. But, we are 
seeking ideas and suggestions from the general public about ways the 
operation of the laws could be more effective and cases can proceed 
more quickly. At the same time, the law must be fair to our trading 
partners, and it must be perceived as such. The due process safe 
guards must be preserved.

I am concerned that so-called aggressive enforcement of the anti 
dumping laws will be misunderstood overseas as meaning that cases 
are already decided in favor of the domestic producers and that 
America is erecting a massive nontrade barrier, which in the case of 
steel, could result in an embargo of all foreign steel from the country. 
Pursuing antidumping aggressively, if carried out unfairly, or if 
others believe it is carried out unfairly, could result in trade 
retaliation.

(l)



We must avoid the danger of swinging from npnenforcement of the 
law to overenforcement. I believe there is a middle ground that is 
based in law and due process for all concerned. I hope that these 
hearings will find that middle ground. I would like to submit at this 
point a copy of the press release announcing the hearing and back 
ground information prepared by the staff.

[The material referred to follows:]
[Press Release of October 31, 1977]

CHAIRMAN CHARLES A. VANIK (D., OHIO), SUBCOMMITTEE ON TBADE, COMMITTEE 
ON WAYS AND MEANS, U.S. HOUSE OF REPRESENTATIVES

The Honorable Charles A. Vanik (D., Ohio), Chairman of the Subcommittee 
on Trade of the Committee on Ways and Means, U.S. House of Representatives, 
today announced that the Subcommittee on Trade will conduct two days of hear 
ings on Tuesday and Wednesday, November 8 and 9, 1977 in connection with the 
Subcommittee's oversight responsibilities regarding the administration of the 
Antidumping Act of 1921, as amended. The hearings will be held in the Main 
Committee Room of the Ways and Means Committee in the Long worth Build 
ing beginning at 10:00 A.M. on Tuesday, November 8, and at 10 :45 A.M. on 
Wednesday, November 9.

During the oversight hearings on the administration of the Antidumping Act 
of 1921, the Subcommittee will be particularly concerned with the issues of the 
adequacy of the existing statute to deal with the problems of unfair import pric 
ing practices and the timely assessment of dumping duties following a finding of 
dumping by the Secretary of the Treasury.

Officials from interested Executive Branch agencies will be the first witnesses, 
with representatives from the Treasury Department and the U.S. Customs Service 
leading off, followed by a spokesman from the U.S. International Trade Com 
mission. Testimony will be received by the Subcommittee from the interested 
public following the appearances of the Executive Branch witnesses.

Witnesses are on notice that in order to provide more time for questioning 
and discussion, the oral presentation of written statements will be limited to 
three (3) minutes strictly, to the followed immediately by questioning. The full 
statement will be included in the record. Also, in lieu of personal appearance, 
any interested persons or organizations may file a written statement for inclu 
sion in the printed record.

Requests to be heard must be received by the Committee by the close of busi 
ness Friday, November 4th. The request should be addressed to John M. Martin, 
Jr., Chief Counsel, Committee on Ways and Means, U.S. House of Representa 
tives, Room 1102 Longworth House Office Building, Washington, D.C. 20515; 
telephone (202) 225-3625. Notification to those scheduled to appear and testify 
will be made by telephone as soon as possible after the filing deadline.

In this instance, it is requested that persons scheduled to appear and testify 
submit 30 copies of their prepared statement to the Committee office, Room 1102 
Longworth House Office Building, by the close of business Monday, November 7th.

Persons submitting a written statement in lieu of a personal appearance should 
submit at least three (3) copies of their statement by the close of business Mon 
day, November 21, 1977. If those filing written statements for the record of 
the printed hearing wish to have their statements distributed to the press and 
the interested public, they may submit 30 additional copies for this purpose if 
provided to the Committee during the course of the public hearing.

Each statement to be presented to the Subcommittee or any written statement 
submitted for the record must contain the following information:

1. The name, full address and capacity in which the witness will appear;
2. The list of persons or organizations the witness represents and in the case 

of associations and organization, their address or addresses, their total member 
ship and where possible, a membership list; and

3. A topical outline or summary of the comments and recommendations in the 
full statement.

Mr. VANIK. Before I proceed to the hearing, I would like to ask 
first that we hear from our colleagues in the Congress.



Mr. Buchanan, I understand you have a brief statement that you 
would like to make. The committee will be very happy to hear from 
you. We know of your deep interest in the steel problem.

STATEMENT OP HON. JOHN BUCHANAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ALABAMA

Mr. BUCHANAN. In light of the time constraints and the fact that 
the administration witnesses are waiting, I will ask unanimous consent 
to address the committee for 1 minute.

Mr. VANIK. Without objection, so ordered, with pleasure.
Mr. FEENZEL. You will be invited back regularly.
Mr. Buci-iANAJf. I want to thank, on behalf of the 170 other mem 

bers of the Steel Caucus, you, Mr. Chairman, and members of the sub 
committee, for your attention to the very serious situation threatening 
an industry vital to the economy and the security of the United States. 
I want to thank you for the proposal you have already suggested as a 
possible means to meet both the present crisis and the long-term prob 
lems of the steel industry.

I think everyone in the country, with the possible exception of the 
ITC and until recently the Treasury Department, has felt a good deal 
of dumping has taken place. I am glad for the first time that there is 
effort being made at vigorous enforcement of the law. I am sure it will 
be fair. The time has come for action.

Mr. Chairman and members of the subcommittee, I would like to 
thank you for holding these hearings and for all you have done to help 
alleviate the problem of foreign steel imports. It is obvious to all of us 
here today that the U.S. steel industry is in grave trouble. Since the 
mid-1950's, the role of the U.S. steel industry in world markets has 
declined dramatically. In 1955, the United States was the world's larg 
est producer of steel with 39 percent of the total world output. Today, 
its share has declined to less than 20 percent, barely matching that of 
the European Common Market and Japan.

In 1955, the United States was a net importer of steel. By 1971. im 
ports had grown to 18 percent of domestic consumption. Imports have 
been rising again in recent months and average 15 percent of consump 
tion in the first half of 1977.

Steel imports for the month of September amounted to over 2 mil 
lion tons, bringing the total for the year to date to just below 14 million 
tons. On this basis, it now appears that 1977 steel imports will exceed 
19 million tons and, most importantly, account for better than 1 out of 
every 5 tons of steel consumed by American fabricators.

In the Birmingham area which I am privileged to represent, this 
situation has manifested itself in the closing of a number of plants and 
facilities. As of November 1, the Southern Electric Steel Corp. per 
manently shut down its Birmingham operation with a loss of over 220 
jobs. At United States Steel's Fairfield Works, the most advanced, 
diversified plant in the Southeastern United States, literally hundreds 
of jobs and job opportunities have been lost. As recently as last Thurs 
day, United States Steel was forced to close one if its Fairfield blast 
furnaces with the loss of over 180 jobs. Additionally, United States 
Steel has closed its cotton bale tie plant with the permanent loss of 150



to 160 job opportunities. United States Steel currently estimates that 
foreign imports have captured 26 to 28 percent of the Southeastern 
steel market. In the last 9 months, over 4 million tons of steel have been 
imported into the South—over one-quarter of total steel demand. The 
industry estimates that of every million tons of steel imported, 6.000 
job opportunities are lost. Therefore, in the past 9 months, 24,000 
opportunities for employment have been lost as a direct result of 
imports into the Southeast alone. It is the contention of many industry 
officials that these imports are coming into the country at less than 
their fair market value. I support this contention.

On August 5, 1977, the President asked the Council on Wage and 
Price Stability to prepare a report on economic conditions within the 
American steel industry, with emphasis on the reasons for cost and 
price escalation. Although the report has been portrayed in the news 
media as being damaging to the position of the steel industry, the re 
port is actually quite supportive of the industry's position on the issue 
of foreign imports. The report states that steel production costs in 
Europe are at least as high as those of the United States, and that im 
portation costs raise full costs substantially above those of domestic 
producers.

The report also points out that the Japanese steel production cost 
advantage is completely or nearly negated by importation costs. On 
the average, total Japanese costs would enable them to sell only 5 per 
cent below U.S. prices, whereas they are currently discounting their 
products at 10 to 20 percent of U.S. prices. On page 63 of the report, 
the Council states that "the $248 net realized export price of Japnnese 
steel appears to be substantially below our calculated Japanese pro 
duction costs for 1976." Continuing on page 69, the Council concludes 
that "in 1976 and 1977 the Europeans must have been selling steel to 
the United States at prices less than the cost of production." Therefore, 
Mr. Chairman, both Japanese and European steel producers are dis 
counting their products and dumping them on the U.S. market.

This is a situation where U.S. law is being violated and no action is 
being initiated by appropriate departments of the executive branch. 
Instead, private industry is beng forced to take on the very expensive 
burden of proving a situation which is becoming clearly demonstrable 
to all concerned.

For example, on Oct. 3, 1977, the Department of the Treasury 
issued its first affirmative dumping ruling in recent history, finding 
that five Japanese exporters of carbon steelplate are selling in the 
American market at prices substantially below their costs. In its find 
ing, the Treasury Department assessed a dumping duty of 32 percent.

The Treasury Department's ruling, however, is only a preliminary 
one—and is subject to further hearings before it becomes final. In addi 
tion, if the final determination confirms sales at less than fair market 
value, the matter is then referred tq the International Trade Commis 
sion for its ruling on whether these imports have injured or threaten to 
injure the domestic industry. The ETC is allotted another 3-month 
period to make its determination.

In my estimation, a period of one-half a year is much too long to 
wait for a final decision. In half a year, many thousands more Ameri 
cans will be without jobs and additional steel companies will have to 
curtail, if not totally cease, operations.



If the administration plans to rely on the antidumping- provisions 
to combat the massive influx of foreign imports—and I believe they 
do—then it is incumbent upon the Congress to revise the laws in two 
ways:

One: Place a greater part of the burden for identifying dumping 
practices on the Department of the Treasury rather than private in 
dustry. Currently, district customs officers are allowed to institute anti 
dumping suits, but I know of no specific instance in which they have 
done so successfully.

Two: Streamline the time frame under which these investigations 
are carried out so that relief can be more quickly channeled to beseiged 
industries.

Kegardless of what the administration and the Congress may do 
with regard to the antidumping laws, I do not believe that they will 
be Sufficient to alleviate either the short- or long-term problem of 
foreign steel imports. While all of us prefer free and open trade, and 
expanding rather than contracting markets for the benefit of both 
domestic industry and our allies, free trade must be a two-way street. 
Until our friends in Europe and Japan realize this, additional meas 
ures will have to be taken.

The distinguished chairman of this subcommittee has proposed a 
number of intelligent, workable solutions to this problem. I wish to 
commend him for his timely, sensitive appraisal of this very difficult 
situation. Whichever route the chairman and other members of this 
committee may choose to take on this problem, I want to thank you 
for your attention to and concern for a problem which is threatening 
the very lif eblood of America.

Mr. VANIK. Thank you very much. Without objection, your entire 
statement will be admitted in the record as submitted.

I want to point out that I know you have taken a role in the Steel 
Caucus. What we want to explore today is what the circumstances of 
antidumping are, and we want to look at what has happened in the 
past.

Of course, in the hands of new administrators it may function; but 
we are always concerned about the way the process can fall apart 
and stop working. That is the real subject of today's hearing. I hope 
we come up with viable solutions.

Mr. BUCHANAN. Thank you for your leadership.
Mr. VANIK. I would ask at this time that the Government witnesses 

come forward: Mr. Mundheim, General Counsel of the Treasury, Mr. 
Epbert Chasen, Commissioner of Customs, Bobert Cornell, the Acting 
Director of Operations at the Trade Commission, and Bruce Hatton, 
the Director of the Office Congressional Liaison.

The ITC does not usually sit with Treasury. I do not think there 
is any great danger if they are at the same table, but it is up to jou.

I noticed that there are very lengthy statements that Mr. Mundheim 
and Mr. Chasen have prepared, and I would appreciate it if we could 
maximize the time for questioning, in light of the newspaper accounts 
and investigations that are underway that are of great interest and 
concern to us. I would suggest that you try in your statements to make 
a summation of the propositions that are set forth in them written 
statements.
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PANEL CONSISTING OF EGBERT H. MUNDHEIM, GENERAL COUNSEL, 
DEPARTMENT OF THE TREASURY; ROBERT E. CHASEN, COMMIS 
SIONER OF CUSTOMS; PETER EHRENHAFT, DEPUTY ASSISTANT 
SECRETARY FOR TARIFF AFFAIRS, DEPARTMENT OF THE TREAS 
URY; GLENN ROBERT DICKERSON, DEPUTY COMMISSIONER OF 
CUSTOMS; AND JOHN O'LOUGHLIN, DUTY ASSESSMENT DIVISION

Mr. MTJNDHEIM. Thank you. I would just like to introduce the peo 
ple here with me. On my left is Peter Ehrenhaft, Deputy Assistant 
Secretary for Tariff Affairs. On my right is Eobert Chasen, Commis 
sioner of Customs. Then we have Bob Dickerson, Deputy Commis 
sioner of Customs and on the end we have Jack O'Loughlin of the Duty 
Assessment Division.

I will try to compress what is already a compressed statement. I 
thought it might be useful to begin in this oversight hearing to briefly 
tell you what we have done since the 1974 amendment was enacted. We 
have initiated 58 antidumping investigations involving $9.4 billion in 
trade. In 26 of those investigations, we have made determinations of 
sales at less than fair value. The ITC has found injury in 11 of those 
cases. Sixteen of the cases are still pending.

I would also like to review for you quickly our activities with re 
spect to steel imports. As you know, on March 8, 1977, the Gilmore 
Steel Corp. filed a petition alleging the dumping of carbon plate steel 
from Japan. We made a tentative determination of sales at less than 
fair value with dumping margins of 32 percent on September 30.

On September 20, United States Steel filed what is in effect four peti 
tions alleging dumping of a broad variety of Japanese steel products. 
Since that time we have had numerous other petitions relating to steel, 
and we are now dealing with 16 petitions involving steeel imports of 
$1.6 billion from nine countries.

The handling of those petitions within the time constraints imposed 
by the statute, will test the administrative feasibility of a full-scale im 
plementation of the act.

I think this committee has expressed concern and interest in how 
Treasury staffs itself to handle this volume of cases. The Antidumping 
Act is administered through the Office of Tariff Affairs in the Office of 
the General Counsel and through Customs. Customs' role in that proc 
ess will be explained by Mr. Chasen later.

The Office of Tariff Affairs is responsible for reviewing Customs' 
recommendations and for considering with Customs changes in estab 
lished procedures which would facilitate the administration of the 
Antidumping Act. This staff in this part of Treasury is relatively 
small; and in the supervisory echelons, relatively new. As General 
Counsel, I have the overall responsibility, and, as you know, have been 
in office since August 4. Mr. Ehrenhaft is the senior official in the Of 
fice of Tariff Affairs. He has been in his post only since September 12. 
Mr. Ehrenhaft is assisted by four professional staff members. Two 
lawyers in the General Counsel's office are also assigned to serve Tariff 
Affairs. Mr. Ehrenhaft and I are agreed that some staff must be added 
if the responsibilities for administering the Antidumping Act are to 
be successfully discharged. Active recruiting, is taking place; in the



meantime, two experienced staff members from other areas have been 
detailed to work on it on an interim basis.

One of the provisions added by the 1974 amendment is the cost of 
production provision. One thing to note about cases involving cost of 
production is that they require Treasury to gather information about 
three types of information: Home market prices, prices in the third 
country, and cost of production information. The steel cases have pre 
sented, and are likely to present, a variety of different problems in im 
plementing this new provision of the 1974 amendments.

In the Gilmore case, for example, the petition alleged sales below 
cost of production. Treasury sought cost of production information 
from each of the Japanese manufacturers involved in that case. The 
manufacturers refused to supply the requested information. They 
seemed to be concerned about making available what they considered to 
be highly sensitive information. Thus, the tentative decision in Gilmore 
had to resort to the best available information.

We now have some indications that possibly cost of production 
information from steel companies may be made available in at least 
some of the steel antidumping cases we have still under consideration. 
Again, Mr. Chasen will deal with the problem of how that informa 
tion is collected and analyzed. To give you some notion of the complex 
ity of that process, the fact that it must be collected in the first instance 
from foreign producers means that there are limits that are placed on 
the extent to which one can speed up the investigation process is one 
example.

There are some other aspects of dealing with cost of production 
problems which are detailed in my statement and which, I assume, 
will be inserted in the record, which I will not go over at this time.

Questions also have been raised about the effectiveness of the Anti 
dumping Act. I would like to take a few minutes to address that ques 
tion. You will recall that in the Gilmore case, we made a tentative 
determination of sales at less than fair value and found weighted 
average margins of 32 percent. Since appraisement has been withheld. 
I understand that virtually no further imports of Japanese imports 
of carbon steel plate have entered the United States. This has occurred 
because the dumping margins announced in the tentative determina 
tion were based upon comparisons between the appropriate measure of 
fair value and U.S. sales prices during the period October 1976 through 
March 1977. Since that time, Japanese sales prices have tended to firm 
up.

Nevertheless, the importers are required to post bond on the current 
value of their imports equal to the weighted average margins of dump 
ing determined in the earlier period.

In relating this result in Gilmore, I am not suggesting that it be read 
as a complete answer to the question of effectiveness; but it is one 
measure. It also underscores the fact that a tentative decision is critical 
because at that point possible dumping duties apply.

I would also like to spend a moment on another area about which 
this committee has indicated concern; namely, our procedures for as 
sessment of duties under section 202 of the act. That provision requires 
the assessment of a special dumping duty in an amount equal to the 
difference between the price of the U.S. and foreign market value.
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Thus, the statute requires us to ascertain specific dumping margins in 
connection with each entry of merchandise subject to a dumping 
finding.

To properly fulfill our responsibilities under this provision, we must, 
for example, in a case where the cost of production is at issue, perform 
the complicated investigation which I have earlier described. It is 
clear that the character of the information required necessitates a 
significant passage of time between the actual entry of the merchandise 
which is to be appraised and the availability of the information on 
which we must make a judgment of fair value.

I think Mr. Chasen will later alert you to some other aspects of the 
assessment of duties, which also results in a fairly substantial passage 
of time between the entry of merchandise and its actual assessment.

Now, Mr. Chairman, you talked about the delay which has been ex 
perience in the appraising and liquidating Japanese television sets 
subject to a 1971 dumping finding. Although I think it is not appro 
priate to discuss the particulars of a case which we have under active 
consideraiton, I believe I could make a comment which may be help 
ful and proper.

It is not possible for me satisfactorily to justify to you the more 
than 5-year backlog of entries in this case. There are, however, two spe 
cial problems which have contributed significantly to the unusual 
delay.

First, we faced an unprecedented number of complex requests for 
adjustments in circumstances of sale, that is, differences in the market 
ing experience in the two countries, and for adjustments occasioned 
by physical differences between the television sets sold in the United 
State and Japan. A great deal of time has been consumed in trying 
to determine the appropriateness of many of these adjustments, par 
ticularly in gathering, verifying, and analyzing the vast amount of 
data submitted by the exporters.

Second early this year information came to light concerning possi 
ble fraudulent evasion of the dumping finding by use of a double pric 
ing system on imports, that is, the use of illegal rebates. This investi 
gation is a continuing one and has further inhibited our ability to pro 
ceed with dumping appraisements. This aspect has also attracted the 
attention of the Department of Justice, which is considering the possi 
bility of criminal action.

We fully appreciate and share your concern over this delay. Treas 
ury is actively considering an approach to this problem which I hope 
will permit us to bring liquidations much more up to date in a reason 
able period of time.

Commissioner Chasen will shortly explain to you the steps customs 
has taken and is taking to improve our ability to keep dumping ap 
praisements generally up-to-date.

I would like, if you will permit me, to take a few more minutes to 
tell you about some of the improvements which we have implemented 
and to tell you a little bit about what we are thinking about doing in 
terms of making our activities more effective. We have initiated a pro 
cedure under which the petitions received are made available for pub 
lic inspection and comment even before we publish a formal notice of 
investigation. We are paying more attention to explaining in our pub-
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lished notices the reasoning behind our decisions. We have published 
guidelines governing ex-parte communications.

We have built upon our experience in Giiniore to revise the cost of 
production questionnaires being distributed to the Japanese producers 
in the U.S. Steel case. The questionnaires now seek average cost and 
price data for each of the products in each year of the 3-year period 
we believe must be reviewed and seek aggregated data on certain types 
of costs for the period of investigation. We are considering retaining 
on an ad hoc basis, consultants from other branches of Government and 
from the private sector to deal with the highly specialized problems 
which arise in our steel cases.

Although Mr. Ehrenhaft and I are relatively new in administering 
the Antidumping Act, we are convinced that a full scale Treasury 
analysis of the act to see what changes are needed is desirable, and 
such a review will be undertaken. Any review and any suggested 
changes must recognize that the Antidumping Act and its administra 
tion have a substantial impact on our trade relations. Mr. Ehren 
haft has just returned from the annual meeting of the GATT Anti 
dumping Committee in Geneva at which he was pressed by both the 
Japanese and European representatives concerning certain of our 
practices.

In our focus on making the Antidumping Act an effective remedy 
against unfair trade practices, we do not want to make it a tool for 
improperly shutting off foreign trade and inviting retaliation.

Mr. Chairman, I do want to reiterate the commitment I made to you 
last September to administer the Antidumping Act firmly and fairly. 
The present period of intense use of the Antidumping Act will un 
doubtedly highlight the problems of doing that job successfully. As we 
face this period of testing it is reassuring to know this committee's 
continuing interest in making the act a fair as well as effective remedy 
against proscribed trading practices.

[The prepared statement follows:]
STATEMENT OF ROBERT H. MUNDHEIM, GENERAL COUNSEL, DEPARTMENT OF THE

TREASURY-
Mr. Chairman and members of this subcommittee, these are the first general 

Oversight Hearings since enactment of the 1974.Trade Act Amendments to the 
Antidumping Act. Those Amendments engrafted some important new provisions 
to the Act and I am delighted with the opportunity -to discuss the impact of some 
of them with you. In addition, we now appear to be in the midst of a period of 
heightened interest in and use of the Antidumping Ac,t. This period will test the 
efficacy of the Act as amended and highlight some of the problems in administer 
ing it.

Since January 1975, when the Amendments became effective, we have initiated 
58 antidumping investigations involving $9.4 billion in trade. In 26 of those in 
vestigations, we made determinations of.sales at less than fair value. The ITC 
found injury in 11 of these cases (three cases are still pending before the ITC). 
Sixteen of the 58 investigations are still pending before Treasury. However, in 
all but one case we have met the time limits for making determinations which 
were added by the 1974 amendments. In that one case, there was one less than one 
week delay. , . •:

Since substantial interest has recently focused on .the use of the Antidumping 
Act to deal with alleged unfair trade practices relating to steel imports, I would 
like to bring you up to date on activity in that area. On March 8, 1977, Gilmore 
Steel Corporation filed a petition alleging the dumping of carbon plate steel from 
Japan. We initiated a formal investigation on March 30, and on September 30,
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made a tentative determination of sales at less than fair value with dumping mar 
gins of 32 percent. We have one other case involving stainless steel pipe and 
tubing from Japan. A tentative determination in it will be forthcoming shortly.

On September 20, 1977, U.S. Steel filed, in effect, four petitions alleging dump 
ing of a broad variety of Japanese steel products. Numerous other petitions have 
been filed with respect to steel since that date. Today, we are dealing with 16 
petitions involving steel imports of $1.6 billion (1976) from nine countries.

These cases represent a substantial volume of activity, complicated allegations, 
and a large variety of products. The handling of these petitions within the time 
constraints imposed by the statute will test the administrative feasibility of a 
full scale implementation of the Act as amended.

STARTING

Treasury administers the Antidumping Act through the Office of Tariff Affairs 
in the Office of the General Counsel and through Customs. Customs is responsible 
for the investigation of allegations of sales at less than fair value by gathering 
data (primarily through questionnaires submitted to foreign manufacturers), 
verifying it, analyzing it, applying established principles to the data and making 
recommended decisions to the General Counsel. Mr. Chasen will describe that 
process and its staffing for you in greater detail later.

The Office of Tariff Affairs is responsible for reviewing Customs recommenda 
tions and for considering with Customs changes in established procedures which 
would facilitate the administration of the Antidumping Act. This staff is rela 
tively small, and in the supervisory echelons, relatively new. As General Counsel, 
I have the overall responsibility, and, as you know, have been in office since 
August 4. Mr. Ehrenhaft is the senior official in the Office of Tariff Affairs. He 
has been in his post only since September 12. Mr. Ehrenhaft is assisted by four 
professional staff members. Two lawyers in the General Counsel's office are also 
assigned to serve Tariff Affairs. Mr. Ehrenhaft and I are agreed that some staff 
must be added if the responsibilities for administering the Antidumping Act are 
to be successfully discharged. Active recruiting is taking place; in the meantime, 
two experienced staff members from other areas have been detailed to work in 
it on an interim basis.

COST OF PRODUCTION

Perhaps the most significant change in the 1974 Amendments, from an ad 
ministrative point of view, was the addition of § 205(b), the Cost of Production 
provision. That provision directs us in calculating foreign market value (or "fair 
value") to disregard in certain circumstances sales in the home market or to 
third countries that have been made at prices at below the cost of production. 
Sales will be disregarded if:

(a) they have been made over an extended period of time, and in substantial 
quantities and;

(6) are not at prices which will permit recovery of all costs within a reason 
able period of time in the normal course of trade.

A full scale cost of production petition thus requires Treasury to gather infor 
mation about home market prices, prices in third countries, and cost of 
production.

Since 1975 we have conducted investigations in seven cases alleging sales be 
low cost of production. We have made final determinations in five of these cases.

The steel cases have presented, and are likely to present, a variety of difficult 
problems not previously encountered. As you will recall, the Gilmore petition 
alleged sales below cost of production. Treasury sought cost of production infor 
mation from each of the Japanese manufacturers involved in that case. The 
manufacturers refused to supply the requested information. They seemed to be 
concerned about making available what they considered to be 'highly sensitive 
information. Under the circumstances, the Tentative Decision in Gilmore had to 
resort to the best available information, which included translations of financial 
statements filed by the companies with the Japanese Ministry of Finance.

Recently, there have been indications that cost of production data may be made 
available in connection with our investigation of at least some of the steel anti 
dumping petitions. Traditionally, information with respect to each foreign pro 
ducer has been collected, initially by questionnaire. On-the-spot verification is 
then made by Customs officers. Often additional information will be required
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when the data collected and verified has been analyzed. This process of gathering 
and verifying information about a wide variety of steel products will be time 
consuming. Since the information must be gathered in the first instance from the 
foreign producers, there will be limits to the degree to which one can speed up the 
investigation process.

Application of the cost of production provisions also raises many difficult 
problems. For example, under the statute the steel petitions require us to make a 
determination of the cost of production of numerous sub categories—by grade, 
size, degree of finishing, and other factors—subsumed within product categories 
such as plate, sheet, etc. Most important, steel manufacturers produce a wide 
variety of steel products and non-steel products as well. Cost of production calcu 
lations thus require a reasonable allocation of fixed and other costs in highly in 
tegrated companies for the specific product in question. Further, although the 
Antidumping Act contemplates that there may properly be some sales at below 
cost, it imposes the test that such prices "permit recovery of all costs within a 
reasonable period of time in the normal course of trade." However, the statute 
provides no guidance as to the length of a reasonable period of time. In the 
tentative determination in Gilmore, we took the position that a reasonable time 
was a business cycle in the steel industry and looked at a three-year period.

I raise these questions to illustrate the added complexity, both as to legal ques 
tions and investigation, which the cost of production provisions add. Since this , 
area is new, it will be getting its first extended test in connection with 11 steel 
cases (all maturing for decision at roughly the same time). It is appropriate to 
remember that the time constraints added by the 1974 Amendments give us little 
flexibility in dealing with unexpected developments late in the process.

EFFECTIVENESS OF THE ACT

Questions have been raised about the effectiveness of the Antidumping Act. You 
will recall that in the Gilmore case, we made a tentative determination of sales at 
less than fair value and found weighted average margins of 32 percent. Since 
appraisement has been withheld, I understand that virtually no further imports 
of Japanese imports of carbon steel plate have entered the United States. This has 
occurred because the dumping margins announced in the tentative determination 
were based upon comparisons between the appropriate measure of "fair value" 
and U.S. sales prices during the period October 1976 through March 1977. Since 
that time, Japanese sales prices have tended to firm up. Nevertheless, the im 
porters are required to post bond on the current value of their imports equal to 
the weighted average margins of dumping determined in the earlier period.

In relating this result in Gilmore, I am not suggesting that it be read as a 
complete answer to the question of effectiveness; but it is one measure.

ASSESSMENT OF DUTIES

Finally, I would like to touch on another area about which this Committee has 
shown concern : our procedures for the assessment of dumping duties under § 202 
of the Act. That provision requires the assessment of a special dumping duty in an 
amount equal to the difference between the price of the U.S. and "foreign market 
value." Thus, the statute requires us to ascertain specific dumping margins in 
connection with each entry of merchandise subject to a dumping finding.

To properly fulfill our responsibilities under this provision, we must, for ex 
ample in a case where the cost of production is at issue, perform the compli 
cated investigation which I have earlier described. It is clear that the character 
of the information required necessitates a significant passage of time between the 
actual entry of the merchandise which is to be appraised and the availability of 
the information on which we must make a judgment of fair value.

Even in a case not involving § 205(b), some elements related to cost typically 
are collected, verified and analyzed. The merchandise exported to the U.S. is most 
often not identical to that sold in the home market or to an appropriate third 
country, and adjustments for those differences must normally be made. In ad 
dition, we are also interested in identifying the circumstances of sale (e.g.. 
marketing cost) for which allowances should normally be made. These types of 
information are usually not available on a current basis.

I know that this Committee has a particular interest in the delay which has 
been experienced in appraising and liquidating Japanese television sets subject
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to a 1971 dumping finding. Although I think it is not appropriate to discuss the 
particulars of a case which we have under active consideration, I believe I could 
make a comment which may be helpful and proper.

It is not possible for me satisfactorily to justify to you the more than five-year 
backlog of entries in this case. There are, however, two special problems which 
have contributed significantly to the unusual delay.

First, we faced an unprecedented number of complex requests for adjustments 
in circumstances of sale, i.e., differences in the marketing experience in the two 
countries, and for adjustments occasioned by physical differences between the 
television sets sold in the U.S. and Japan. A great deal of time has been consumed 
in trying to determine the appropriateness of many of these adjustments, particu 
larly in gathering, verifying, and analyzing the vast amount of data submitted.

Second, early this year information came to light concerning possible fraudulent 
evasion of the dumping finding by use of a "double pricing" system on imports— 
i.e., the use of illegal rebates. This investigation is a continuing one and has 
further inhibited our ability to proceed with dumping appraisements.

We fully appreciate and share your concern over this delay. Treasury is actively 
considering an approach to this problem which I hope will permit us to bring 
liquidations much more up-to-date.

Commissioner Chasen will shortly explain to you the steps Customs has taken 
and is taking to improve our ability to keep dumping appraisements generally 
up-to-date.

Our experiences in administering the Antidumping Act have suggested a num 
ber of possible improvements that we nave already implemented. We have 
initiated a procedure under which the petitions received are made available for 
public inspection and comment even before we publish a formal notice of investiga 
tion. We are paying more attention to explaining in our published notices the 
reasoning behind our decisions. We have published guidelines governing ex-parte 
communications.

We revised the cost-of-production questionnaires being distributed to the Japa 
nese producers in the U.S. Steel case. The questionnaires now seek average cost 
and price data for each of the products in each year of the three-year period we 
believe must be reviewed and seek aggregated data on certain types of costs for 
the "period of investigation" (there 13 months). To help us formulate our in 
quiries properly and to anlyze the data, we are considering retaining on an ad 
hoc basis, consultants from other branches of'Government and from the private 
sector.

Although Mr. Ehrenhaft and I are relatively new in administering the Anti 
dumping Act, we are convinced that a full scale Treasury analysis of the Act to 
see what changes are needed is desirable and such a review will be undertaken. 
Any review (and any suggested changes) must recognize that the Antidumping 
Act and its administration have a substantial impact on our trade relations. Mr. 
Ehrenhaft has just returned from the annual meeting of the GATT Antidumping 
Committee in Geneva at which he was pressed by both the Japanese and European 
representatives concerning certain of our practices. Repeated questions were 
asked about the thoroughness of our injury investigations—particularly before 
withholding of appraisement is ordered—and the propriety of using "constructed 
value" criteria—particularly the mandatory 8% profit^ markup in an industry 
such as steel which apparently has rarely experienced such profit margins in any 
country—in determining the "fair value" of our imports. In our focus on making 
the Antidumping Act an effective remedy against unfair trade practices, we do 
not want to make it a tool for improperly shutting off foreign trade and inviting 
retaliation.

I. do want to reiterate the commitment I made to you last September to ad 
minister the Antidumping Act firmly and fairly. The present period of intense 
use of the Antidumping Act will undoubtedly highlight the problems of doing 
that job successfully. As we face this period of testing, it is reassuring to know 
this Committee's continuing interest in making the Act a fair as well as effective 
remedy against proscribed trading practices.

Mr. VANTK. Thank you very much. I think we will move directly to 
the statement of Mr. Chasen. Will you follow the same policy and 
summarize your statement. We have it before us. Your entire statement 
will be admitted in the record as submitted. If you can summarize, 
it will leave more time for questions.
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We are happy to hear from you.
Mr. CHASEN. Thank you, Mr. Chairman and distinguished Members 

of Congress. Like Mr. Mundheim, I am also rather new. starting on 
July 15; and I have Bob Dickerson, who has 26 years with Customs; 
and Jack O'Loughlin, who also has many years. So, between the three 
of us, we will try to answer your questions.

My purpose is to describe to you Customs' role in the enforcement 
of antidumping statutes and to alert you to some of the problems we 
have experienced as well as how we plan to solve them. It may be 
helpful if I first briefly outline the procedures that we follow in dump 
ing cases which are not terminated prior to a rinding of dumping.

To compress time, we have put this procedure on a chart, and I think 
the important fact here is that by virtue of the statute and regulations, 
the time parameters within which we work range from 10 to 16 months, 
depending on how the parties exercise their rights to have extensions 
granted.

[The chart referred to follows:]
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Mr. CHASEN. But, basically, after the petition is received, there is a 
6-month period of investigation, and if there is a finding of dumping, 
the data is forwarded to the International Trade Commission where 
they have 3 months to decide whether or not injury has been done to a 
party or parties.

Mr. VAN-IK. Sixteen months plus six more is possibly 22, as an out 
side period.

Mr. CHASEN. That is the very outside.
Mr. VANIK. We would like to have your chart and have it reproduced 

for our study and perusal.
Mr. CHASEN. After the finding is reached that sales have been made 

at less than fair value, the assessment process——
Mr. VANIK. Do you have prepreparation of fair value on any items ? 

Do you have any tables before you, so you get some triggered notice of 
something coming in at very low prices ? I mean, suppose some steel 
should appear on the docks at $10 a ton tomorrow. Does that immedi 
ately raise some attention in your office that something is not right 
here or something is wrong about that ? It is a ridiculous price for an 
item and extraordinarily low. Don't you have any base data that would 
trigger an immediate attention by your office to something coming 
in at very low prices ?

Suppose there is a color TV that comes in at $100. Wouldn't that 
excite your interest? What would you do about it? Would you wait 
22 months to let 3 million or 5 million or 30 million sets into the 
country ?

Mr. MUNDHEIM. Mr. Chairman, are you talking—if you are talk 
ing about television sets——

Mr. VANIK. I am talking about any item. Let's forget television 
sets.

Mr. MUNDHEIM. The distinction is whether or not there has been 
a dumping finding outstanding with respect to the product.

Mr. VANIK. No dumping; this is a subject in which there is no dump 
ing. Let's call it—I don't know what. I can't think of anything there 
may not be any dumping on.

Let's assume there is a commodity that comes in that hasn't been the 
subject of any concern or dumping complaints. It comes in at very 
low prices. Let's call it an electric cleaver. So, it comes in at a very low 
price. It comes in at $1. It generally is a $50 item or whatever. Would 
there be any way that the customs officials would immediately be trig 
gered to say, look, this is coming in at extraordinarily low prices ?

Mr. DICKERSON. There would not be.
Mr. VANIK. In other words, you don't maintain a list of commodities

•or objects with any reference as to what the market price or what the 
import price might be ?

Mr. DICKERSON. We do, but only for duty assessment purposes. If 
the article were unusually high or unusually low, to the extent that 
we thought this would effect the amount of duty, we would initiate an 
investigation to determine what the proper duty would be, but only 
for assessment of duty under the Tariff Act. We would not, even 
though I think we have the authority unilaterally to initiate dumping
•cases.

Mr. VANIK. My point is, you are at the point of entry. You are out 
of any warning system. You are out there all over America at ports
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of entry to 'provide possibly an early warning of dumping coming into 
the country.

Now, what would trigger your attention for action ? What would it 
take to alert you, to 'have you pass on that information to whomever 
it concerns, to whomever should have the information here in Wash 
ington that there is an item or commodity coming in at extraordinarily 
low prices. You have no mechanism for that ? 

Mr. DICKERSOX. We have 110 mechanism for that. 
Mr. VANIK. That brings me to the case of British Steel on the docks 

of San Francisco. Is Treasury currently looking into that ?
Mr. MTJNDHEIM. We would not be investigating that unless a com 

plaint against British Steel had 'been initiated. I just don't know off 
hand, Mr. Chairman, whether or not one of those 16 petitions allege 
dumping with respect to British Steel;

Mr. VANIK. I am not talking about those 16 past petitions, I am talk 
ing about recently, has there been any effort or inquiry by your De 
partment on the subject of British steel on the docks of San Fran 
cisco at prices below Japanese steel, GIF? Is that a matter of 
investigation ?

Mr. MUNMIEIM. Mr. Chairman, in response to a question that you 
asked me at the last hearing, and I supplied you with some informa 
tion——

Mr. VANIK. I just want to know, is it under inquiry or investigation? 
Mr. MTJNI»IEIM. For antidumping purposes? 
Mr. VANIK. For any purpose.
Mr. MUNDHEIM. Not specifically, no, unless, and this is the only 

caveat I want to make, unless one of the petitions, and as I said, we 
have had a lot filed within the last 40 days, specifically alleges dump 
ing by British Steel.

Mr. VANIK. The reason I asked this question is on November 3, I 
raised this question and I made a speech on the floor, and I inserted 
into the Record and Customs' figures on British steel, and I made the 
statement that it looked to me like it was a prima facie case of dump 
ing. Apparently nothing lias happened. Am I correct in believing 
that Treasury has not looked into that as a result of the speech I 
made last week?

[The speech referred to follows:]
[From the Congressional Record, Nov. 3, 1977] 

BRITISH: DUMPING STEEL AND UNEMPLOYMENT ON A.MEKICA

The SPEAKER pro tempore. "Under a previous order of the House, the gentle 
man from Ohio (Mr. VANIK) is recognized for 5 minutes.

Mr: VANIK. Mr. Speaker, during the September 20 hearing of the Ways and 
Means Subcommittee on Trade, I requested the General Counsel of the Treasury 
Department to provide me with a sampling of the prices of British and Japanese 
steel imports being landed on the United States west coast and elsewhere.

I have just received a response from Treasury which indicates that generally 
the British are slightly underselling the Japanese.

I do not believe that there is a steel expert anywhere in the world who be 
lieves that the British can produce steel cheaper than the Japanese. U.S. Govern 
ment studies have concluded that the Japanese are the world's most efficient 
steel producers and are aggressive in their pricing policies. There is no way 
that the old, inefficient, overstaffed British Steel Corporation can, consistent 
with fair trade practices, undersell the Japanese. The only way that the British 
Steel Corporation has managed to survive at all is through gross state subsi-
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dies. Recently there was sworn testimony before the U.S. Internationl Trade 
Commission that—"During the 1975-1976 fiscal year, British Steel posted a shocking deficit of over $541 million. The deficit for the 1976-1977 fiscal year was considerably less, i.e., only $156 million. However. . . . according to the company's Chairman, Sir Charles Vilhers, ... the deficit for the current fiscal year could approach the 'dreadful' sum of $500 million again."In other words, in 3 years the British Government spent $1.2 billion propping up British .Steel. Needless to say, American corporations could never survive with operating losses of this magnitude.The data indicates that the British are selling plate steel at prices starting slightly below the Japanese prices—yet this is the same type of steel that on September 30 the Treasury Department found the Japanese to be selling in our markets at margins equal to 32 percent below Japanese home market prices. In other words, the price of Japanese plate should be one-third higher.If this is the situation with Japanese imports, it is a prima facie case that the price of British steel should be at least one-third higher—especially when one considers that the British are shipping all the way to the west coast. If these data prove correct, the British are subsidizing their steel mills and dumping their production in the United States to maintain full employment in England. They are thereby creating unemployment in the United States and depression in the Mahoning Valley.

This practice must be investigated and if proved out, stopped immediately. As chairman of the Subcommittee on Trade of the Committee on Ways and Means, I am announcing oversight hearings on the administration of the anti dumping laws.
GENERAL COUKSKL OF THE TREASURY,

Washington, D.G., October 20,1917. Hon. CHARMS VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, U.S. House of Representatives, Washington. D.C.

DEAR MR. CHAIRMAN : At the recent hearings before the Trade Subcommittee of the House Ways and Means Committee concerning the steel industry, you in quired about prices of steel imported from Japan and the United Kingdom. I am enclosing a table containing information obtained from the Customs Service concerning the July/August 1977 quotations of steel prices on the West Coast of the United States from those two countries. 
Sincerely,

ROBERT I-I. MUNDIIEIM.

Range of Range of
British prices Japanese pricesType of steel British terms of sale (hundred-weight) Japanese terms of sale (hundred-weight)

1. Cold rolled steel sheet..... Duty paid, U.S. dock.... $14.50-J17.85 Duty paid, U.S. dock'.... $16.60-J19.602. Hot rolled steel sheet..... Duty paid, U.S. pier..... 12.80- 13.50 Warehouse, Philadelphia- 12.80- 13.303. Steel plate, ASTM, A-36... Cif., duty paid...._... 12.45-14.20 Cif., duty paid.--. ._ 12.95-14.104. (a) Wide flange shapes i_ C. & E., Houston ..-. _ 10.38-11.13 _ _ _ __ -._ . ... (b) Beams-'......___....__....__....._....._._.... Cif., Houston........._ 11.32- 11.325. Galvanized sheet, ASTM 
527:2 ,

(a) Group 1...___ Cif., duty paid.. .___ 18.74-19.90 Cif., duty paid ... _ 19.40-20.80 '"Group 2. _____.do......__.___ 20.75- 22.10   .do.-.. .--...__ 20.80-22.00Group 3........,......do._..........__ 19.45- 20. 75 .....do.__............ 20.90- 21. 55

\u/ \

(b)( 
(0 (

1 4 (a) and (b) are believed to be comparable products.
J 5 (a) Group 1, 0.17X24 coil through 0.023X36X coil; (b) Group 2, 0.014X36X coil through 0.019X48X120; (c) Group 3, 0.017X36X96 through 0.024X36X96.

Mr. VANIK. I want to measure the effectiveness of speeches.
Mr. MTJNDHEIM. If you file a petition, we will give you some help, and that will be even more effective in initiating our investigations. is to whether or not we want to initiate——
Mr. VANIK. I am not going to do anyone else's work.
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Mr. FRENZEL. I want to ask a short question. As I understand it, 
Customs has the authority to investigate on its own motion when it 
notices that low priced articles are entering the United States as 
partly, I guess, so it wouldn't be losing Customs revenue. Do I under 
stand from Mr. Chasen that you are not carrying out this responsi 
bility ? You indicated that you weren't looking into things in response 
to the Chairman's question.

Mr. CHASEN. I thought Mr. Dickerson's response was that we at 
tempt to establish the value of the merchandise and to assess the ap 
propriate duty on that merchandise.

Mr. FRENZEL. So, you are monitoring on a daily basis ?
Mr. CHASEN. That is the job of Customs.
Mr. FRENZEL. Just for tariff purposes and not for dumping 

purposes ?
Mr. CHASEN. That is correct. A dumping procedure has to start, as 

I understand it, from the filing of a petition.
Mr. FRENZEL. Doesn't your checking for tariff purposes give you 

information that would also call to your attention the fact that there 
might be dumping, that prices may be at great variance ?

Mr. MUNDHEIM. Congressman, it wouldn't give you the other side 
of the picture. In order to make a dumping finding, you have to know 
what the home market prices are and to relate those to the U.S. prices. 
Also, you have to have allegations of injury to a domestic industry.

I want to come back——
Mr. VANIK. That isn't the issue we are asking you. We are discussing 

the system. Isn't there a regulation in Customs——
Mr. FRENZEL. Mr. Chairman, in title 19, paragraph 150.25, it says 

that "if any District Director of Customs has any information or any 
grounds or any suspicions that any merchandise is being or likely to 
be imported at a purchase price less than the fair market value," and 
so on, "he will communicate that belief or suspicion -promptly to the 
Commission."

It tells how they do it. It seems to me that maybe you aren't doing 
that.

Mr. MTJNDHEIM. In order to make that determination, in the statu 
tory provisions you read, you have to know the home market price 
and the Customs officers wouldn't know that.

Mr. FRENZEL. Well, he communicates his suspicion to the Commis 
sioner and the Commissioner can inquire about the fair market price.

Mr. Chairman, I don't want to belabor the point——
Mr. VANIK. It is very important. Isn't the statute amplified by a 

regulation that mandates the Customs Service to alert the Director, 
the Commissioner of Customs, immediately if there is a suspicion of 
dumping. Do you or do you not have that kind of regulation?

Mr. O'LOTJGHLIN. The present regulation directs a Customs field 
officer to be alert to a situation where he may consider that there are 
sales at less than fair value. But, if I can go back in history, and tMs 
involves my own personal recollection, any case initiated within the 
Customs Service never went anywhere.

Mr. VANIK. Let me ask this, how many "alert notices" have left Cus 
toms on the basis of this regulation ? How many reports were made on 
this issue ?
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Mr. O'LouoHLiN. I would say in recent years none.
Mr. VANIK. Have any ever been made ?
Mr. O'LOUGHLIN. Yes, and those that were——
Mr. VANIK. When, historically, were they made?
Mr. O'LOUGHLIN. The last would have been in the middle sixties.
Mr. VANIK. And since then the regulation was operative but there 

was no case determined by any Director Customs or anyone in the 
Customs office or any Customs officer to alert anyone with reference to 
a possible dumping violation ?

Mr. O'LouGHLiN. I am afraid I can't give you an accurate answer. 
But, if you are referring to——

Mr. VANIK. We understand. For all practical purposes it has not 
been done.

Mr. O'LOUGHLIN. N"o, and in those cases where it was the cases were 
not processed to any great degree because of the lack of interest even 
where we found sales at less than fair value.

Mr. VANIK. I didn't want to interrupt you, Mr. Chasen, but we have 
an important point cleared up. That points out one of the weaknesses 
in our system in that there is no early warning system of dumping 
which was mandated by law and which was mandated by your regula 
tions. Quite obviously, prior to your time that has not been functioning 
as an effective early warning system.

You may proceed.
Mr. CHASEN. Within the last 5 years a total of 100 dumping petitions 

have been accepted out of an estimated total of 200 filed. Twenty-four 
of these are active cases, in varying stages of the investigation. A 
full-time staff of 16 professional and 8 clerical employees is assigned 
to perform the wide variety of tasks associated with dumping cases. 
They are assisted as necessary during the investigation phases by 
Customs attaches in foreign countries and special agents throughout 
the United States, some of whom have special training or experience 
in dumping matters. Attorneys from our Office of Regulations and 
Rulings provide legal advice as well.

The one area in which we have had problems is in the timely assess 
ment of duties after a dumping finding has been made. The task of 
gathering information can be overwhelming.

I come to Customs from the private sector and I can tell you, there 
is nothing more privately guarded in the private sector than the cost 
of production. As I look as objectively as I can at the task imposed 
upon Customs, I can speak from lengthy experience, and it is a very 
substantial task with the tools we have available to us to obtain cost of 
production information from business entities in foreign countries.

To expedite the information-gathering stage of the assessment proc 
ess, we are enforcing a cutoff date for the receipt of responses to ques 
tionnaires. The cutoff period is usually 30 days, with a 30-day 
extension available where special circumstances dictate. If responses 
are not received within the allotted time, master lists will be prepared 
based on the best information available from other sources.

We have also established 11 new positions permanently assigned 
to antidumping activities. We can also have task forces as required.
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We have no way of knowing when we ask for information from 
these foreign business entities what volume of information they will 
give us. They may send a shipload of information to us. So, we have 
to adjust our staffing, make an educated estimate, and then act as 
required.

It should be stressed, however, that delays in the assessment of 
dumping duties subsequent to a finding of dumping cannot be remedied 
merely by adding people. This is not one of those situations like I used 
to see in the aerospace business where if you had a problem you just 
added people.

Delays relate primarily to the complexities of assessment itself, to 
the quantity of information which must be obtained, verified and 
analyzed and the variety of factors that we are required by law to 
•take into account in assessing dumping duties.

I have made my statement. I have compressed it as much as I could.
I would like to say that we in Customs recognize that the Antidump 

ing Act of 1921, as amended by the Trade Act of 1974, is a vital part 
of U.S. trade policy, and we will do our utmost to carry out the en 
forcement responsibilities that have been delegated to us.

[The prepared statement follows:]
STATEMENT OF ROBERT E. CHASEN, COMMISSIONER OF CUSTOMS

Mr. Chairman, I appreciate the opportunity to appear today before this Com 
mittee, along with Mr. Mundheim, and discuss Customs efforts to perform its 
responsibilities under the Antidumping Act of 1921, as amended by the Trade 
Act of 1974. Mr. Mundheim has already discussed with you many of the key 
issues that concern the Treasury Department in this area. My purpose is to 
describe to you Customs role in the enforcement of antidumping statutes and 
to alert you to some of the problems we have experienced as well as how we 
plan to solve them.

Before proceeding, it may be helpful if I first briefly outline the procedures 
that we follow in dumping cases which are not terminated prior to a finding 
of dumping. As you know, dumping cases are initiated when a petition is filed 
with Customs alleging that a particular kind of merchandise is being sold in 
the United States at less than fair value and an industry within the United' 
States is being injured or likely to be injured by such sales. The information in 
the petition is checked against readily available data for adequacy and accuracy, 
and a determination is made within 30 days as to whether a full-scale investiga 
tion is warranted. If that decision is in the affirmative, questionnaires are pre 
pared seeking information on the relevant prices of the merchandise in the 
home market and the prices at which such merchandise is sold for export to 
the United States; differing business patterns and practices in the two markets; 
and any adjustments that should be made in the prices because of such 
differences.

A Customs representative located abroad and Customs investigators in the 
United States present these questionnaires to foreign manufacturers or exporters 
and their U.S. subsidiaries and assist them where necessary in compiling the 
requested information. The information is then verified from whatever sources 
are available, including but not limited to the books and records of the manu 
facturers, exporters or their subsidiaries. When the fact gathering process is com 
pleted, the data are analyzed for completeness and the appropriateness of the 
various adjustments claimed by the parties under investigation.

In order to determine whether there are sales at less than fair value, com 
parisons are made between the foreign market value, or other value determined 
in accordance with statutory guidelines, and the price at which the merchandise 
is sold to the United States. These comparisons are made on at least 60 percent 
of all sales of the particular goods to the United States made during the period 
of comparison—normally a 6-month period.
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On the basis of these comparisons, a recommendation is made to the Secretary 
of the Treasury by the Customs Service and interested parties are notified of the 
preliminary results of the comparisons. A tentative decision is then published 
within 6 months from the initiation of the full-scale investigation (or 9 months 
if the case is exceptionally complex). If sales at less than fair value are found, 
the tentative decision will consist of publication of a notice of withholding of 
appraisement; entries will not be processed; and appropriate bonds will be posted 
by importers. Additional information may be submitted and oral presentations 
made by concerned parties. Further comparisons will be made if necessary as a 
result of new information.

A final determination is made within 3 months of the publication of the tenta 
tive decision, and the case is referred to the International Trade Commission for 
an injury determination. If the International Trade Commission subsequently 
concludes, within 3 months after referral from the Treasury Department, that 
injury to U.S. industry is occurring ox likely to occur, a finding of dumping is 
published and the assessment process begins.

The assessment process closely resembles the full-scale investigation of a dump 
ing petition, except that it is conducted in much greater depth. In the initial fail- 
value investigation, regulations allow for the use of weighted average prices and 
adjustments for circumstances of sale. But during the assessment phase the law 
requires that we use specific prices on specific dates and specific adjustment fac 
tors rather than weighted averages. In addition, the investigation conducted at 
this point involves a time period subsequent to that used in the fair value investi 
gation, and therefore does not reduce or simplify our efforts at this point in the 
process.

Following the same procedure used in the fair value investigation, question 
naires are delivered to manufacturers, exporters, and U.S. subsidiaries; responses 
are reviewed, and verified, generally on a spot-check basis unless unusual circum 
stances merit full verification. The data are fully analyzed and the appropriate 
price or value to be assigned to the merchandise for the purpose of assessing 
dumping duties is calculated. A master list of values and instruction sheet are 
subsequently prepared for transmittal to import specialists in the field where 
price comparisons are performed on all of the affected merchandise exported to 
the United States from the country with regard to which a finding of dumping 
has been made. With this data they proceed to appraise merchandise, and assess 
dumping duties.

This provides you with a broad, albeit somewhat simplistic, overview of the 
entire process, from receipt of the petition to the assessment of dumping duties. 
However, it should be kept in mind that the collection of dumping duties is 
neither the sole purpose nor the only possible result of a finding of dumping. The 
intent of the Antidumping lAct is to remedy certain unfair trading practices. A 
businessman faced with ADA charges or findings can respond by : (1) a cessation 
of sales to the United States; (2) an increase in the price of the product to the 
United States; or (3) a decrease in the home market price so long as this does not 
result in sales below the cost of production.

Within the last 5 years a total of 100 dumping petitions have been accepted 
out of an estimated total of 200 filed; 24 of these are active cases, in varying 
stages of investigation. A full-time staff of 16 professional and 8 clerical em 
ployees is assigned to perform the wide variety of tasks associated with dumping 
cases. They are assisted as necessary during the investigation phases by Customs 
attaches in foreign countries and special agents throughout the United States, 
some of whom have special training or experience in dumping matters. Attorneys 
from our Office of Regulations and Rulings provide legal advice as well.

Primary emphasis is of course placed on the investigation of new dumping 
petitions because statutory deadlines established in the Trade Act of 1974 must be 
met. We are pleased to be able to report that in every instance since the enactment 
of those amendments, the necessary work has been accomplished within the 
allotted time.

If there is one area, however, in which Customs has had problems, it is in the 
timely assessment of duties after a dumping finding has been made. Let me 
illustrate for you the kind of difficulties we encounter. The task of gathering the 
information needed to determine whether or not dumping duties are to be as 
sessed can be overwhelming. Literally dozens of exporters and manufacturers 
can become involved, all submitting voluminous amounts of data, supplementing
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it with additional information, and submitting corrections when they discover 
their original responses have been erroneous. In one recent case the fair value 
investigation involved the five major manufacturers of a commodity in. a country 
who accounted for 60 percent of the total value of exports during the period 
under investigation. However, after the dumping finding was published, the 
subsequent investigation for assessment purposes resulted In the investigation 
of approximately 75 other manufacturers because the findings applied to all 
manufacturers of the commodity from the country in question.

What would appear to be the simplest and fastest portion of the assessment 
process thus becomes a mammoth undertaking which could lead to further com 
plications as the case progresses. The merchandise subject to a finding of dumping 
can be produced in a wide variety of models or styles under various circumstances 
which could require adjustments in pricing data to take into account differences 
in cost of production. The information collected from manufacturers and ex 
porters must cover each of these unique factors, which also, of course contribute 
significantly to the awesome burden of verifying and analyzing the data. More 
over, obtaining this information can require a period of years rather than weeks 
or months, when initial submissions are inadequate. Under these circumstances, 
the preparation of master lists and appraisement instruction sheets for the 
use of import specialists proceed slowly.

We should emphasize that these extraordinary situations do not arise often, 
but when they do occur, tremendous strain is placed on our ability to expedi- 
tiously formulate values to be used in the assessment of appropriate dumping 
duties. We have, however, identified certain problem areas where administrative 
steps can be taken to overcome some of these deficiencies.

To expedite the information-gathering stage of the assessment process, we are 
enforcing a cutoff date for the receipt of responses to questionnaires. The cutoff 
period is usually 30 days, with a 30-day extension available where special cir 
cumstances dictate. If responses are not received within the allotted time, master 
lists will be prepared based on the best information available from other sources. 
It is anticipated that this will be a sufficient sanction to insure speedy re 
sponses since information from other sources may well lead to the assessment 
of higher dumping duties on particular products.

Master list preparation and the issuance of appraisement instructions to the 
field has been a problem in part because it Is a slow process by its very nature, 
and in part because in the past it has often taken a back seat to the investigation 
of new dumping petitions. To date, the preparation of master lists has been an 
entirely manual operation. To speed the process, we have recently designed and 
tested a program which would automate a large portion of this function using 
already available computer capacity. While this step will not alter methods of 
information gathering or data analysis, it will significantly reduce the time re 
quired for data transcription, calculations, typing and distribution. Additionally, 
in May we detailed 15 people to update some 400 master lists that were in vari 
ous stages of development.

We have also established in our Office of Operations 11 new positions perma 
nently assigned to antidumping activities. These positions will raise the work 
force to a total of 23 professional and 10 clerical employees. In addition we have 
identified a cadre of 45 investigators with either strong dumping or business 
backgrounds who are available for dumping investigations. Moreover, in cases 
involving complex technical/legal issues, task forces composed of Customs offi 
cials with appropriate expertise will be formed. It is anticipated that the bring 
ing together of knowledgeable personnel under one team leader will result in the 
more efficient processing of dumping cases.

It should be stressed, however, that delays in the assessment of dumping 
duties subsequent to a finding of dumping, to the extent that they occur, cannot 
be remedied merely by adding people. As I have stated, delays relate primarily to 
the complexities of assessment itself, the quantity of information which must 
be obtained, verified and analyzed and the variety of factors that we are re 
quired by law to take into account in assessing dumping duties.

We expect that the positive administrative measures we have initiated will go 
far toward reducing unnecessary delays in processing cases once a finding of 
dumping has been made. We recognize that the Antidumping Act of 1921, as 
amended by the Trade Act of 1974, is a vital part of U.S. trade policy, and we 
will do OUT utmost to carry out the enforcement responsibilities that have been 
delegated to the Customs Service.
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Mr. VANIK. All right. Now I just want to ask a couple of brief 
questions.

I want to go back to the statement that was made on November 3 
concerning the British steel and the European docks.

That shows generally British steel coming in about $2 a hundred 
weight less than the Japanese steel.

Now, if there is a concern about Japanese dumping in the United 
States and British steel comes in at $40 a ton less what do we do with 
that information? Under your system, what do we do with that 
inf ormattion ? Does that look like a normal business transaction ?

Mr. FRENZEL. It is their high productivity.
Mr. MTJNDHEIM. I might say to you that I understand the National 

Steel petition has alleged some dumping of certain types of steel 
from——

Mr. VANIK. I am not talking about that. I am talking about deliv 
eries in the last several weeks. Nobody has filed a case—the National 
Steel is only against cold rolled sheet. What about the other four 
categories in your letter to me ?

What I am trying to drive at here is we have got all this concern 
in America about steel and this steel appears at $40 a ton less than 
one of the world's most efficient 'producers, Japan. Does this informa 
tion just get lost in the system ?

Your office, Mr. Chasen, was very cooperative. Are we going to 
write something in the law to have that kind of information furnished 
regularly? Perhaps we ought to publish it in the Congressional 
Eecord. We have a lot of other things we are publishing—some not 
very relevant—and it seems to me this is vital economic information 
on which some kind of action ought to be moving because of the pres 
ent economic circumstances. There is no system for that, I understand, 
and if we don't pay attention to the regulation of Customs——

Mr. MUNDHEIM. At present, we do have the authority—we want to 
be clear—we do have the authority, under the law——

Mr. VANIK. I know you have.
Mr. MTJNDHEIM [continuing]. To initiate a petition. We have not 

done so in the past.
Mr. VANIK. I am going to say this. I know it is very difficult for 

me, Mr. Mundheim, to be critical of you or Mr. Chasen. You are in 
heriting and assuming a task which your predecessors apparently 
failed to do, which ought to have been done, and we can't hold you 
chargeable, but we are certainly hoping that prospective policies 
might be moving to tighten up this procedure.

I have just a couple more questions of you.
In connection with the statement in the paper today, Mr. Mund 

heim, does Treasury actually have the authority to impose temporary 
duties?

Mr. MUNDHEIM. You mean do we have authority to impose dumping 
duties without making an investigation ?

Mr. VANIK. The paper said today you are going to impose tempo 
rary duties or you are contemplating that.

Mr. MTJNDHEIM. I am not familiar with that statement. I don't 
really know what temporary duties mean. We may not withhold 
the Treasury——
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Mr. VANIK. Provisional duties before injury is found.
Mr. MUNDHEIM. Well, we do have the authority to withhold the 

appraisement—as I told you——
Mr. VANIK. The question is: Do you have the authority to impose 

provisional duties ?
Mr. MUNDHEIM. In one sense, that is what we do whenever we with 

hold the appraisement, when we make a determination. That is what 
has happened in the Gil-more case. I don't know whether the news 
paper account has some other notion in mind, but in the sense of 
provisional duties, you know, when we have made a tentative deter 
mination of dumping and have found margins, the reason that the 
importer has got to post a bond is really to take account of those 
possible duties.

Now, if we never make an ultimate finding of sales of less than 
fair value or if, as frequently happens, the ITC makes no finding of 
injury, then no dumping duties will be charged with respect to those 
entries, so that the statute now contemplates what I think you are 
talking about when you refer to provisional duties.

Mr. VANIK. Well, Mr. Mundheim, if I can pursue this——
Mr. STEIGER. You have the Washington Post story that talks about 

the Solomon plan.
Mr. VANIK. I had it at 7 o'clock this morning. [Laughter.]
I walked out to the street; and they throw my newspaper at the 

house.
Mr. MUNDHEIM. I am not so lucky.
Mr. STEIGER. I am sure you must be a part of that group that is 

dealing with this; are you not ?
Mr. MUNDHEIM. Well, I am not a part of Mr. Solomon's task force. 

Mr. Solomon, as you know, is Under Secretary of the Treasury, but I 
do know something about the Solomon task force; yes.

Mr. STEIGER. Then the question is: Do you, in fact, have the -power 
in the law to hasten the process by computing a so-called reference 
price for imported steel and then, in effect, assess duties immediately 
on any product found selling here below that price ?

Mr. MUNDHEIM. Well, I think those are really—let me try to 
separate those. If we are talking about a reference price system and 
asking whether or not we would have authority to initiate an investi 
gation with respect to people who sell below that reference price 
system, which would be a monitoring effort, really, of the sort that the 
chairman is talking about.

I have indicated that we do have the authority to do that.
Now, the question of whether or not we have the authority to 

simply withhold appraisement, because I think that would be a 
technical term, for the duties, without making any specific finding, 
that I think raises some nroblftrns

Mr. STEIGEK. Can I ask either you or Mr. Chasen, or both, given the 
fact that in both statements and in the information that the subcom 
mittee has been able to gather, it is clear that one of the problems that 
you have in any dumping investigation is the cost of production and 
the necessary information required to make that judgment.

How easily do you think it will be for you to find the reference price 
by, according to the Post story, taking the production and transporta-
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tion costs of "the most efficient producer" in each block of exporting 
nations and treating, it as a minimum price for all products in that 
line?

Mr. MTJNDHEIM. Mr. Congressman, I would not read that story as 
giving an accurate account of where this plan will ultimately, if at all, 
end up.

I think we have got—the Under Secretary is trying out some 
thoughts. I think he is some distance away from having a complete 
program, and we are certainly some distance away from working out 
the details on any program, let alone one along the lines described in 
the Washington Post, so that I think you are right, that in implement 
ing any system, we have got a lot of difficult detail work to do. I don't 
think we are there yet.

Mr. STEIGEE. I appreciate very much your comment on that. If the 
proposal went ahead in the form it was presented in the paper, is it 
fair to sum up your characterization by saying that there would be a 
really serious problem in terms of being able to determine the so-called 
reference price ?

Mr. MTJNDHEIM. You have to excuse me. I have not studied—I 
haven't looked at that article. I have not studied it to see—I must say 
when I looked at it, I thought there were things in there that surprised 
me. So to talk about this particular plan that was developed by Mr. 
Pine, I am not—as developed by Mr. Pine or explained by Mr. Pine— 
that would seem to me it would raise some problems.

Mr. VANIK. You are the one who is charged with administering this 
whole program, aren't you ?

Mr. MTJNDHEIM. Not charged with administering Mr. Pine's pro 
gram. [Laughter.]

Mr. VANIK. You are in the same department with Mr. Solomon.
Mr. MUNDHEIM. Mr. Pine is the man who wrote the article.
Mr. VANIK. I know he is the reporter who wrote the article. He is 

not in your department yet. I want to ask you this: If you do have that 
reference price authority in the manner that you have described it, 
do you have the authority to do this only for steel while precluding 
other items, or is it a general power ?

Mr. MUNDHEIM. Well, you come back to the fact, Mr. Chairman, 
that you have pressed us, and I think quite rightly, in saying we have 
the authority to initiate investigations, and you have said, "Why 
haven't you put in a monitoring system ?"

There are lots of reasons why one may not have a complete moni 
toring system to trigger an investigation under the dumping act.

It may be that in some sectors one thinks that a monitoring system, 
and ultimate Treasury initiation of an investigation, is appropriate, 
an appropriate, if you will, use of the resources of the Treasury.

Mr. VANIK. My point is, if it applies to steel, it applies to anything, 
doesn't it ?

There is nothing that singles out the power to do it in steel and not in 
any other commodities or products?

And then my final question on this area: Are such actions, even on 
a temporary basis, consistent with our obligations under international 
antidumping laws and the GATT?
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Would you rather reserve on that answer and get me Treasury's 
official response to that ?

Mr. MUNDHEIM. I would be glad to reserve it.
One of my problems is—again, can we talk about Mr. Pine's plan ?
Mr. VANIK. Let's forget it is Mr. Pine's plan. It's been suggested. 

Now, if it's been suggested by just anyone, supposing one of our com 
mittee members suggested it, do you think it would be legal ? Do you 
think it's possible ?

Would it apply to all other commodities ?
And the fourth question would be: How would it affect our obliga 

tions under GATT?
Mr. MUNDHEIM. I have indicated to you I do think it is permissible 

for us to initiate dumping——
Mr. VANIK. Eef erence price——
Mr. MTTNDHEIM [continuing]. Initiate dumping, under the circum 

stances we think are appropriate.
Mr. VANIK. We all know that. The law says that. That is settled. We 

aren't talking about that.
What we are talking about is the imposition of a reference price 

system in the early process.
Mr. MUNDHEIM. Well, if you look at the reference price system as 

one that simply says there are some benchmarks, if you will, that would 
trigger an antidumping investigation under the statute and under all 
the statutory provisions, taking them all into account, I think that is 
appropriate.

Mr. VANIK. WeU, I think that what we ought to do is give you an 
opportunity to get a full response to that, because I understand your 
problem in responding to the newspaper statement that came to our 
attention and got us very, very much concerned.

We want to be advised on how these projected cures are going to 
work.

Mr. STEIGEK. Would my chairman yield ?
Mr. VANIK. Certainly.
Mr. STEIGER. Mr. Mundheim, let me not be subtle; there is a great 

interest on the part of the members of this subcommitttee in whatever 
plans are made by the administration to respond to the steel situation, 
and clearly to other industries as well.

Might you be willing to take back the message to Mr. Tony Solomon 
and to the Secretary of the Treasury that we would like very much 
to sit down with them at some appropriate point in the not-too-distant 
future to talk with .them about what their plans are? Is that fair?

Mr. MUNDHEIM. I certainly will carry that message back.
Mr. STEIGER. I would appreciate your carrying that back.
Let me, if I can, ask one further question, and then Bill Frenzel 

and Jim Jones may have others.
Given the chairman's statement of November 3, your response that 

if he filed a petition it would be more effective than if he had made 
a speech, and given the fact that, under the law, you have the right 
to file petitions and to begin the investigation, will you do so based 
on the facts in the British steel situation ?

Mr. MUNDHEIM. You mean on the facts—you mean would we now 
commit to you to initiate an antidumping investigation with respect
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to British steel on the basis of the information conveyed today at the 
hearing ? No, sir.

Mr. VANIK. You have answered the question. 
Mr. Jones ?
Mr. JONES. My question, Mr. Chairman, is a follow-on to that. 
You have established the fact you have the authority to initiate 

antidumping. Someone else has established the fact you have not done 
it in recent times. Why haven't you ?

Mr. MTTNDHEIM. Well, I think that when we initiate an antidumping 
investigation, one, we have a very substantial commitment of our own 
resources; two, we have an immediate impact on the importers, and it 
is an expensive procedure for those people.

We, therefore, have conditionally said we will initiate a—or look at 
a petition, and only act when someone who is affected, and that some 
one can be anybody who is affected, who submits to us a petition al 
leging facts, showing sales at less than fair value, and showing facts 
indicating injury to a domestic industry.

And those seem to us to be the earnest that we have got a matter 
which is sufficiently serious that we ought to commit those resources.

We are presently investigating petitions involving $1.6 billion 
worth of steel imports. That is roughly half of all steeel imports.

I think the people who are affected in that area recognize it and 
have come in with petitions and we have acted, and acted within our 
statutory time frames, to deal with those.

Mr. JONES. I want to understand what the present policy is. Even 
though you have the authority to initiate anti-dumping action, your 
policy is that you will not do so because of a number of reasons, and the 
only way that you will do it is if someone comes in and petitions. Is 
that the current policy ?

Mr. MTJNDHEIM. That is the current policy—our investigations are 
triggered by a petition alleging the fact of injury as well as sales at 
less than fair value. And even if we may know there are possibly some 
sales of less than fair value, we have also got to have the causal con 
nection to injury drawn.

Mr. JONES. The law clearly gives you the authority. But the policy is 
that you are not going to exercise that authority on your own ?

Mr. MUNDHEIM. Not in that way. Otherwise we—I don't know how 
we would do it.

Mr. VANIK. Mr. Rostenkowski ?
Mr. ROSTENKOWSKI. Mr. Mundheim, current procedures allow for in 

vestigations to be had upon the filing of specific information and then 
only upon a preliminary determination that dumping is likely.

The initiation of the investigation must be published in the Federal 
Register. In view of these safeguards and in view of the often very pro 
tracted nature of the investigation, and the investigations themselves, 
are manufacturers adequately protected within the intent of the act 
during the period of investigation ?

I understand regulations allow for 9 months before releasing the 
finding.

Mr. MUNDHEIM. Typically, sir, we will act and make a tentative 
determination within 6 months, as we did in the Gilmore case, at which 
time we will withhold appraisement.
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Mr. KOSTENKOWSKI. In how many other investigations have you re 
leased the determination in less than 9 months.

Mr. MUNDI-IEIM. I think we have had 58 since January 1975, and in 
26 of those we have made determinations of sales at less than fair value. 
And I would say that a great bulk of those would have been made 
within the 6 months.

I will be glad, if you would like, to furnish you a breakdown be 
tween the 6 months and those where we have used the extended period. 
I don't have that here.

Mr. ROSTENKOWSKI. I am concerned, Mr. Mundheim, about the fact 
that, if somebody wants to dump, they can, and in the case I am 
familiar with, dump within that framework of either 9 months or 10 
months or even 6 months. Would the elimination of the antidumping 
procedure notice and the replacement of publication of the withhold 
ing of appraisement notice at the time the Secretary determines that 
an investigation is warranted eliminate the ability of foreign manu 
facturers to enter goods free of dumping duties during the investi 
gation ?

Mr. MUNDHEIM. You mean if we had—I am not sure I fully under 
stand how you mean.

You mean if the act were rewritten to require withholding of 
appraisement when we initiated the investigation ?

Mr. ROSTENKOWSKI. Yes.
Mr. MUNDHEIM. Yes. That would obviously—I mean, one, you have 

some problems in determining what the margins ought to be, at which 
bonds ought to be posted at that point, and you would also, in essence, 
be penalizing a foreign importer before you knew that he was dumping.

Let me just go back again and say to you that although we initiated 
58 dumping investigations, we did not find dumping in all of them, 
and even in those where we found sales at less than fair value, the ITC, 
in the majority of those cases, found no injury, so there would be no 
dumping.

To move the process up to the beginning, when we really hadn't 
gotten our facts together, seemed to me to raise some very serious policy 
issues which Congress would want to consider before making such an 
amendment.

Mr. ROSTENKOWSKI. Mr. Mundheim, with respect to the recent in 
vestigation of dumping of carbon steelplates, was there not so much 
time between the initiation of the investigation of and the publication 
of preliminary determination, that the Japanese maufacturers were 
able to curtail their orders ?

Mr. MUNDHEIM. You are quite right that once we withheld ap 
praisement, that the Japanese exporters have virtually stopped send 
ing any further carbon steelplate into the United States.

Mr. ROSTENKOWSKI. Do you have any idea how much steel was 
entered in the interim ?

Mr. MUNDHEIM. No, sir, I do not.
Mr. KOSTENKOWSKI. What steps are taken, Mr. Mundheim, to pro 

tect U.S. manufacturers and the revenues of the United States, that is 
to insure that the offending parties will be penalized according to the 
provisions under the act?

Mr. MUNDHEIM. You mean, once we have made a dumping 
determination ?
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Mr. EOSTENKOWSKI. Yes. • • • • . • • < '-,,--•:•
Mr. MTJNDHEIM. Well, the primary—if any carbon steelplate is en 

tered into the United States, the Japanese—excuse me —the importer 
of that Japanese steel must post bond with a value of 32 percent of the 
value of what is being entered. That is the basic surety that when mar 
gins are ultimately assessed, that they will be paid. • :

Mr. EOSTENKOWSKI. Commissioner Chasen, in your opinion, do the 
bonding fees represent in any way a barrier to discourage foreign 
manufacturers from dumping ?

Mr. CHASEN. I do not believe so.
Mr. VANIK. Will the gentleman yield at that point ?
I have to raise the issue because of the antidumping cases and the 

Japanese TV and steel bar cases. Entries have not been liquidated in 
years.

Secretary Blumenthal told us, on June 16 of this year, that, he 
states the delay in liquidating the entries of Japanese TV's is partially 
due to Treasury's inability to evaluate the exporters' requested price 
adjustments, as you have earlier indicated, due to the complexity of 
cost of the production figures, the reluctance of Japanese to provide 
the data.

Now. I would like to have inserted, as further response to Mr. Kos- 
tenkowski's question. I would like you to determine what is the 
value of the televisions that entered the United States since 1973 when 
the entries were last liquidated. How much does this represent in 
normal entry duties and how much of the amount has been collected 
to date?

Can you estimate the total amount of uncollected entry duties aris 
ing from unliquidated entries, subject to dumping fines?

What is the average length of time between an entry and a liquida 
tion for imports subject to a dumping finding?

If there is a significant period of time between entry and liquida 
tion, doesn't this adversely affect Government revenues, while, at the 
same time present the importers with a windfall float ?

Finally, I would like to submit for your consideration an exam 
ple of the cost to the importer of the payment of entry and dumping 
duties, compared with the cost of bonds.

They can make an awful lot of money. According to my figures 
that staff has prepared, imports in televisions in 1976 from Japan 
were $572,736,000, over a half a billion. The entry duties owing at 5 
percent were $28,636,800.

The cost of the bond to cover these entries at $1.25 per 1,000 was 
$35,796, and the bond covering the dumping duties, the required face 
amount, was $51,546,000 and the cost of that bond, at $5, would be 
$257,731 and at $10, would be $515,462; that at a maximum cost of 
$551,258 importers defer a minimum payment of $28,636,800. Now, I 
don't know how they can borrow money at more attractive terms 
anywhere.

I am submitting this as the very case in point to demonstrate the 
way the system does not work, to demonstrate its failure, and to 
demonstrate the duty system, both regular and for dumping, can' be 
obviated by the bond procedure which permits the duty to be defetred. 
Payments deferred are like justice deferred they are lost. . -i .'• ,

Now, I don't know if these will ever be recovered. •...:..•
99-627—77———3
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I would like to submit that to both Mr. Chasen and to you, Mr. 
Mundheim, for your examination, because it proves definitely that in 
response to the questions Mr. Rostenkowski has raised, there is insuf 
ficient effort to liquidate these things and get off the bond system.

This has gone on since 1973.
[For response see p. 191.]
Mr. VANIK. In the meanwhile, the television industry is moving, 

principally out of Mr. Rostenkowski's area, and we are very much 
concerned about that.

Now, I would say this, Mr. Rostenkowski. If these duties had been 
properly collected and liquidated, some of the industry that's in Amer 
ica might still be in place.

Mr. MUNDHEIM. Well, I can't disagree with you. As I indicated to 
you in my prepared statement, there is no satisfactory way to explain 
that situation.

Just one comment, Mr. Chairman. One of the problems in any 
system is, if somebody fraudulently tells—gives you fraudulent 
information.

Mr. VANIK. There is no fraud in this. I don't know there's any 
fraud.

Mr. MTTNDHEIM. That's one of the problems here, I think. That's 
the so-called double-pricing system, which may well involve the use 
of illegal rebates, and that, in that sense, lowers what seems to be 
the applicable duty.

Now, that, of course, undermines any kind of bonding system.
On the other hand, if you discover there is fraud and you can prove 

it, there are very substantial penalties which are far in excess of the 
duties.

I don't want you to read me as saying things are perfect, but I——
Mr. VANIK. That doesn't exempt you from collecting the normal 

duties.
What you are doing in your fraud search is fine, but that doesn't 

give you any justification for relaxation. You are not collecting the 
normal duties that should be imposed by the tariff laws and by the 
antidumping laws.

Mr. MUNDHEIM. I don't want to disagree with you. As I said, I hope 
we are going to come up with an approach that will make you a 
little happier with us.

Mr. VANIK. I know you are suffering a loss in your industry, Mr. 
Rostenkowski. Is there any hope they would change their minds ?

Mr. ROSTENKOWSKI. I was told 6 years ago, that given entry to 
the markets in Japan, there wouldn't have been any reason in the 
world for our domestic manufacturers to look elsewhere to put up 
factories. But I am afraid that these pleas fellon deaf ears.

I would ask another question. Have you any reason to believe that 
Japanese TV manufacturers, or importers of their TV receivers sub 
mitted incorrect or false prices to the U.S. customs service upon the 
entry of the merchandise or in the TV dumping case?

I am asking Mr. Chasen that question.
Mr. CHASEN. Sir. that is part of an ongoing investigation, and I 

would rather decline to comment at this time.
Mr. ROSTENKOWSKI. All right. I will look forward to the conclu 

sion of that investigation then for your answers.
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Have you liquidated any TV imports involved in the TV dumping 
case in reliance on any submissions you now believe may have been 
false or incorrect?

Mr. CHASEN. I would have to give you the same answer.
Mr. ROSTENKOAVSKI. In the TV dumping case, has the Service at 

tempted to examine, under oath, any owner, importer, consignee, or 
other person on any material matter relating to the investigation ?

Mr. CHASEN. I think we have to give you the same answer, sir. 
1 ?,lr. BOSTENKOWSKI. Thank you, Mr. Chairman.

Mr. VANJK. Thank j^ou very much.
Before, I proceed to Mr. Jones, I want to read something that we 

have prepared here.
"We, the undersigned members of the Trade Subcommittee, hereby 

petition the Treasury Department to investigate the dumping in the 
United States of British steel, which is injuring or likely to injure 
the American steel industry.

"The other essential information on pages 12306 and 12307 of the 
Congressional Kecord, 11-3-77," signed by "Charles Vanik, Mr. 
Steiger, Mr. Frenzel, Mr: Jones and Mr. Rostenkowski."

Now, there may be some things technically wrong about this peti 
tion, but we expect you to bringlt up in good form. That is what th$ 
Government is about. You have to help us.

We help people borrow money from the Government and "help 
people who ask for loans and grants, so we expect you to get this in 
good form. . . ;

Mr. MTJNDHEIM. We have helped people file their petitions and we 
will be glad to help you.

Mr. VANIK. We don't want to hear any more about that action until 
you make your investigation. Take that to your Department and mark 
it filed as of today, and we will deliver it to you now.

Now, we 'will proceed to Mr. Jones.
Mr. JONES. Mr. Chairman, I have two or three areas I want to de 

velop for the record. : : •
First of all, Mr. Chasen, with regard to the staffing in the customs 

service, I believe, in your statement, you mentioned there were about 
13 in the technical division handling the antidumping matters. Is that 
correct? • :

Mr. CHASEN. Sixteen, Congressman. ,
Mr. JONES. Now, how many did you have——; . .
Mr. CHASEN. That is professional people. , . : •
Mr. JONES. How does this compare to 1972 ?
Mr. CHASEN. In 1972, we had 38 professionals.
Mr. JONES. So, you had a substantial decrease.
Now, these 16 professionals you have today also do things other than 

antidumping matters.
They work on countervailing duty matters and other things. Is tliat 

correct? '
Mr. CHASEN. Yes. Dumping and countervailing, but they——
Mr. JONES. So, you have had a straight professional staff 'in the 

technical branch—it is less than 50 percent of what it was 5 yearsago, 
and you have substantially more antidumping activity on your^hands 
than you did at that time.
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Mr. CHASEN. I would like to mention, to answer your question, sir, in 
looking back, the amount of dumping petitions that were filed in each 
year. In 1972, there were 32 filed. 

In 1973, that went down to 21, and in 1974, down to 11.
In checking the reason for this phenomenon, I am advised that the— 

•since fewer petitions were filed, we just assigned fewer people to the 
• work, and it wasn't until—in 1976, it was 13.

There was a rise in 1975, which was attributed to the automobile 
investigation.

But it wasn't until 1977 that this sudden increase occurred, and to 
handle this we have basically used the task force procedure to bring 
in teams to augment the permanent staff.

Mr. JONES. Let me say that after listening to the testimony of the 
witnesses so far, I gather there are two recommendations of ways to 
improve the situation. One is to increase the staffing, but the caveat 
to the increasing of the staff, I believe you said, is that increased staff 
is not going to help the situation particularly.

Mr. CHASEN. That is in the assessment area, not in the investigation.
Mr. JONES. The other recommendation was a 30-day time period for 

the questionnaires to be answered and returned.
Now, unless I missed something, those are the only two recommenda 

tions I heard this morning. So, let's concentrate on the staffing.
I didn't hear when you are going to beef it up and by how much. Are 

you going to get it back to the 1971 level? In what period of time? 
Exactly what are you going to do ?

Mr. DICKERSON. Let me add something here. The figures are a little 
misleading when we talk about the permanent staff in the technical 
branch, in that we did reduce that in 1973, concurrent with the reduc 
tion in the number of petitions that were filed.

But we have retained those individuals in headquarters to be—to 
be available as needed, as the workload increased.

What we do when we have an increase in workload, for example, a 
large dumping action, such as what we are dealing with in the steel 
situation now, is bring together two or three task forces from other 
divisions of qualified people.

So, currently where we have 16 professionals in the technical branch, 
we also have detailed, full time, 15 additional technical people that 
are working on the assessment process; and in addition to that, we 
have formed a special task force of professionals, which is approxi 
mately 10 people, attorneys, investigators and skilled import special 
ists, so currently in the technical branch, we have approximately, oh, 
in excess of 40 people assigned full time to work on this.

We will put more in there if it is required.
We are, in addition to the 40 we have there, we have recently devel 

oped an automated program which will assist us in the assessment 
process.

And the operation of this program will require 11 persons. I believe 
it is six professionals and five clerical people and we are in the process 
of recruiting those.

Mr. JONES. Is that a computer operation?
Mr. DICKERSON. Yes. :
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Mr. JONES. I understand from Mr. Chasen's testimony that one of 
your slowdown problems is being handled by manual operation, as 
much as it can.

Yet in 1971 the then Commissioner of Customs received, as I under 
stand it, the amount of money he requested to put in a computer opera 
tion to automate it. He said that this was necessary to speed up the 
processing of the antidumping and countervailing duty complaint 
cases.

Congress responded to that request, but it is 6 years, and we still 
don't seem to have much automation.

Mr. DICKERSON. I am afraid I am not familiar with that particular 
request. Mr. Jones. The particular program that we are putting into 
effect now was developed in the .last 6 months.

Mr. JONES. What I was quoting from is dated March 8,1971. Miles 
Ambrose is testifying before the Appropriations Committee:

We are now in the process of implementing our program to speed up the process 
ing of antidumping and countervailing duty complaint cases. Funds to expedite 
this program were recently provided in 1971 supplemental appropriations, speed 
up was accomplished for two basic methods.

First, substantial expansion for the number of personnel assigned, and the 
function is a result of the supplemental. Second, a radical reorganization of the 
procedures and methods for conducting an investigation.
and it goes on and on.

That was March 8, 1971. Here we are 6% years later and it looks 
like we are beginning to automate. It is not a very good record.

Why does it take 6^ years to follow through on what you say you 
are going to do, what the then Commissioner said Customs is going to 
do?

Mr. DICKERSON. I am not aware of, Mr. Jones, what Mr. Ambrose 
was referring to Qy2 years ago. I think he probably was referring to the 
development of our AMPS system. We are all——

Mr. JONES. He specifically refers to antidumping and countervailing 
duty complaint cases.

Mr. DICKERSON. I only know that the system we are talking about 
now we have developed within the last 6 months.

Mr. JONES. When is it going to be fully operational ?
Mr. DICKERSON. This system will be operational by the end of this 

year.
Mr. JONES. Now, just one question and I will relinquish my time. One 

final area of interest.
With regard to the cost of production, Mr. Chasen, you mentioned 

that these are among the most closely guarded business secrets, and so 
forth, and it is extremely difficult to get information. What are your 
recommendations? How do we get it? What should we do?

Mr. CHASEN. I don't really have what I think is an adequate an 
swer. I don't even know if you could get that information in the United 
States, except perhaps through some other part of the Treasury 
Department.

But we have examined, among many alternatives, including the use 
of impartial consultants who might be utilized strategically to estab 
lish a confidence level among the foreign business entities. I will per 
sonally participate in any outside suggestions with anyone who
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has them to make, because, frankly, I don't know how you get this 
information.

Mr. JONES. As I understand it, Canada and Australia are the two 
countries that get into the antidumping activities perhaps as much as 
the United States. What do they do in this area of cost of production ?

Do they have similar statutory requirements, or have you compared 
our law to theirs to see if there are any recommendations to be made 
to this committee? If you don't know, just provide it for the record?

[For response see p. 194.]
Mr. CHASEN. I would like to have the opportunity to check that an 

swer because we are not certain.
Mr. JONES. The 1974 Trade Act calls for constructed value.
How frequently has this provision been used since the 1974 Trade 

Act, do you know ? If you don't know tha,t, provide it for the record, 
if you will. If you do know it, I would like to have the answer to that 
as well as the particular problems you have encountered in administer 
ing this and what suggestions you would have to the record.

Mr. DICKERSON. I don't have that information before me. Our ex 
perience has been an escalating use of constructed value.

Mr. MUNDHEIM. Since 1975, we conducted investigations in seven 
eases alleging sales below the cost of production, and we have made 
final determinations in five of those.

Mr. JONES. Are you having any particular problems with it for 
which you would recommend changes ?

Mr. MUNDHEIM. Well, in the—as indicated in the Gil/more case, one 
ease where we did not get the cost of production information, that 
didn't deter us from being able to go forward.

We just had to go and use the best available information, and we 
did have information there from which we could construct a cost 
of production and determine——

Mr. JONES. You had no procedures you would like to undertake to 
change——

Mr. MUNDHEIM. I don't think at this moment, but we are going to 
be getting into those cases.

The cases involving really the tough questions, I think, that are 
coming down the pike in the steel petitions that we have. As we begin 
to get into them, I suspect we will find where the problems are and 
that is when we are going to come back and say that we need help. We 
will be back.

Mr. JONES. One final question. At the present time, the minimum 
8-percent profit factor is added in; as I understand it. Isn't that sub 
stantially above what the foreign steel companies have obtained as far 
as profit level is concerned, and if it is, do you recommend lowering 
the minimum profit level ? • • . • '

Mr. MUNDHEIM. That is what we are told and that is one of the 
questions as to which Mr. Enrenhaft was severely tested in Geneva.

I am not ready and we are not ready to come in with a suggestion 
for lowering that level, but that is—as I said, we want to make a full- 
scale review at Treasury, which we are planning to undertake, of the 
act, and that may well be an area that we will be back to. That is a 
problem we have- to consider.

Mr. JONES. In what timeframe, for my own edification ?•
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Mr. MUNDHEIM. Will we come back ? . . •
Mr. JONES. Yes.
Mr. MTJNDHEIM. If you won't press me on a specific date, I would be 

very happy, but I am not going to——
Mr. VANIK. I will press you on a specific date, because I think there 

will be legislation coming down the pike when we get back here in 
January, so there is a real pressure point for action. We better have 
all these things pretty much resolved and in place before the second 
session of this Congress begins, or we are simply going to be here 
dealing with legislation instead of an administrative proposal, which 
I would think would be far more preferable. There is a very, very 
restrictive time limit for action, a very urgent limitation that the ad 
ministration should be aware of.

Mr. JONES. Thank you, Mr. Chairman.
Mr. VANIK. Thank you very much. I just wanted to get one question 

in to follow Mr. Jones' question.
In the Gilmore case, you say there is practically no more carbon 

slate steel coming in,-but as I have been able to look at the figures, 
there isn't much of any carbon plate steel, there isn't much increase of 
any other Japanese steel coming in for the time being, so what you 
claim as one of the achievements of the Gilmore case, cuts across the 
whole spectrum of primary steel ?

I understand that hasn't changed the nature of the imports that are 
coming in on types of fabricated steel and so forth, but the effect is clear 
on primary carbon steel.

I have one question before we leave this whole business. Serious 
questions are raised by the larger number of cases, which have recently 
been brought against foreign steel producers.

As I said, I understand the carbon plate steel from Japan is almost 
impossible to obtain. Also, full utilization of the dumping procedures 
against European steel producers, and our case is now on file with 
you, could result, in effect, in a complete embargo on steel imports. 
Since such drastic responses are likely to strain our relationships with 
our major trading partners, I would like to know, in your opinion, Mr. 
Mundheim, what the possibility is of a political decision being made 
to discontinue these cases.

Mr. MUNDHEIM. Well, as you know, we have talked about the Solo 
mon task force, which is looking at an overall solution to the problem 
faced by the steel industry.

Obviously, if that task force comes up with proposals that, meet 
those problems, one would hope that there is room within the law to 
deal with the cases with respect to which petitions have been filed in 
accordance with that solution, bub it would have to be within the law.

Mr. VANIK. Well, all I can say is that I am very much concerned 
about the political process in which a dumping case is declared to be 
and the really political decisions, the hiarh chamber decisions in the 
offices of the Exchequer here, who can decide when they can be sus 
pended or not liquidated.

It is one of our problems with the whole technique, and it is one 
of the bases of our inquiry, whether or not this can really be an effec 
tive tool, because there is so much arbitrary, discretion that remains in 
Treasury officials to decide when and against whom dumping should
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be imposed. There is also an equal amount of tremendous political 
discretion which can decide when the whole idea might be dropped, 
because it might be found to be offensive to some of our trading 
partners.

That is the trouble with the procedure. It is an on-and-off political 
thing instead of something that is certain.

What our trading partners need, what our American industry needs 
is- certainty, and we want to remove the power of political decisions 
from the process.

Now, that is going to be—and I speak for our subcommittee—the 
direction that we want to take: To take the political uncertainties out 
of the decisionmaking process, so it is made by a rule of law, under 
established formats, and so that our trading policies become something 
that everybody can understand and live with, but we certainly want 
it to be uniform and operate under a legal process rather than the 
highly volatile climate in which we now get certain actions out of 
Treasury.

We suspect actions happen because of political pressures, and we 
suspect that when the pressure is relaxed, political pressures from 
abroad may cause other things to happen. We don't want trade to be 
a political process. We want it to be a normal, fair, economic process. 
I see so much unfairness in all of this antidumping procedure that I 
don't really have the enthusiasm that is shared by others as to its 
capability to deal with the long-range problem of imports, particu 
larly the steel problem and others that have been very difficult in our 
economy.

Now, at this point, I would like to recognize Mr. Frenzel.
Mr. FRENZEL. I would like to ask a question of Mr. Chasen. You 

indicate that you make comparisons on 60 percent of the sales in the 
United States. Why do you examine that large number of them ?

Is that a statutory requirement or one that——
Mr. O'LouGHLiN. That is variable factor depending on the cir 

cumstances of the sale. It would be a timewaster if you had to go to 
all the facts——

Mr. FRENZEL. Mr. Mundheim, can you explain the procedure by 
which you determine the fair value of an imported item ?

How do you get that home market price ?
Is it wholly from the material presented to you by the 

manufacturer ?
Mr. MTJNDHEIM. Well, basically, you start out with some invoices 

with respect to transactions. You have got to then strip from that cer 
tain circumstances of the sale to get back to the factory price.

You get that information, I think, primarily, from the foreign ex 
porter, but you also—Customs people verify that information.

It is an on-the-spot verification.
Mr. FRENZEL. They can't verify sales in the manufacturer's home 

territory.
What do you do when——
Mr. MUNDHEIM. That is not quite true. They have people who go 

to Japan and make verifications there.
Mr. FRENZEL. By buying a machine ?
Mr. MUNDHEIM. Well, I think that there are ways to accomplish 

that.
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Mr. FRENZEL. I am sure there are.
Mr. MTJNDHEIM. Maybe sometimes you do buy a machine.
Mr. DICKERSON. I don't think we buy machines, but we have Cus 

toms attaches in a large number of foreign countries. It is possible to 
obtain data on home market sales from purchasers in the home market.

Mr. FRENZEL. So, when you have a case like the Gilmore steel case 
where you were not given information by the manufacturer——

Mr. MUNDHEIM. They gave us information with respect to home 
market prices. They did not give us information with respect to cost 
of production.

Mr. FRENZEL,. I see.
So, do you proceed then on the basis of making estimates where 

the companies do not give you information ?
Mr. MUNDHEIM. In the cost-of-production aspect of the Gilmore 

case, we had to use other data, other data, obviously, than what was 
provided by the company in order to arrive at the cost of production 
figure.

Mr. FRENZEL. How long do you give a company to report to you 
when you are asking for information ?

Mr. MUNDHEIM. I believe we send the questionnaire, asking them to 
respond in 30 days; they sometimes later ask for a 2-week extension 
from Customs. That is sometimes granted. Sometimes they ask for an 
additional 2-week extension from us, and that is rarely granted.

Mr. FRENZEL. The law requires dumping duties that are assessed 
on the basis of present prices comparisons. Therefore, you have to 
revise your pricing information.

How often do you revise that information that is submitted by 
exporters ? Does that vary ?

Mr. MTJNDHEIM. I will let the Customs people, since they prepare 
the master lists, which are used in comparing entries of merchandise, 
respond.

Mr. O'LouGHLiN. The master list comparisons are drawn up on the 
basis of the circumstances of the sales of the commodity, and it is 
done on a commodity-by-commodity basis; and every time a different 
price results either in the home market or the sale to the United States, 
we calculate it at a different dumping margin.

So. it could be on a daily basis, a weekly basis, or quarterly or any 
thing else, depending on the volatility of the market involved.

Mr. FRENZEL. Well, again, you are asking for information to make 
these provisions. How much time usually elapses between your request 
for information and the time that you get it and then are able to 
make the revision ?

Mr. O'LotiGHLTN. The master list processing is in effect a mini- 
dumping case. We try to follow the same time limits.

In other words, we have recently imposed a 30-day response time 
on those cases when there are findings of dumping where we are pro 
ducing master lists.

We have not been successful in getting the responses back, in all 
cases, and in those instances, we have tried to proceed on the basis 
of the best information available.

Mr. FRENZEL. I understand that you have some difficulty in making 
price comparisons because exporters request adjustments based on dif-
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ferences in circumstances of sale and quantities and costs of produc 
tion that are available. .•''"'

Do you have the requests for those adjustments frequently?
Mr. O'LOTJGHLIN. They are in almost 100 percent of the cases.
Mr. FRENZEL. Are they frequent enough to cause disruption in your 

liquidation processing ?
Mr. O'LotTGHLiN. We have to—it necessarily slows us down, in that 

we have to consider each adjustment a particular foreign producer will 
submit to us for consideration.

How many of them we——
Mr. FRENZEL. Do you have any limits on the number of requests and 

the manner in which they are made so you simply don't get inundated 
with them ?

Mr. O'LotrGHLiN. We ask them for the price information, together 
with any differences in the market conditions, and at that time they 
submit the price information, they will give us all that apply between 
the two markets or in fact between the commodity sold in the home 
market as opposed to the commodity sold to the United States.

We have to either consider and accept or reject each one of these 
adjustments that are requested.

Some of them we can reject out of hand because we know, in our 
experience, they don't exist or they are not worthy of——

Mr. FRENZEL. But they can make these requests for adjustment in 
any number?

Mr. O'LotrGHLiN. Yes, sir, they can.
Mr. FRENZEL. Wouldn't it be better to put some limits on them ?
Mr. O'LorrGTiLiN. As a matter of equity here, if there are differences 

in the product, if there are differences in the circumstances of sale, 
under the statute, they have to be recognized.

Mr. FRENZEL. You have given me the information about the 30-day 
request and the extension and so on.

Is that a regulation, or is that simply a tradition in your 
department ?

Mr. O'LotTGHLiN. As far as the master list goes, it is a recent policy 
in an effort to speed up our master list production.

Mr. FRENZEL. I think it is no secret to you that the committee is not 
satisfied with the speed with which you handle these cases, and we are 
looking for ways to make it easier or at least to speed up the actual 
process of your work. We are not sure of the best ways to do it, but I 
think you can tell from our questioning what we are trying to do here.

If changes in the law are necessary, I guess we are willing to do that, 
but we hope that there will be some changes in your internal processes 
that will rather reduce the time frame in which these decisions are 
made.

Thank you, Mr. Chairman.
Mr. VANIK. Mr. Eostenkowski ?
Mr. EOSTENKOWSKI. Thank you. Mr. Chairman.

• I have several questions about the current procedures which allow 
Customs brokers, who must be bonded, to make entries under their own 
bond. They thus become the importer of record and are personally 
liable for the duties which may be due on the merchandise. Presuma 
bly where an antidumping bond would be taken, the broker would 
secure the bond in his own name.
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In ycnir opinion, Mr. Chasen, are the brokers sufficiently strong 
financially to bear this risk ?

Mr. DICKERSON. What normally happens is that a broker may enter 
and be responsible for the importation under his own name, but he 
may also enter under the actual importer's name, only in most in 
stances where we are involved in these large amounts of potential 
dumping duties, brokers are not liable.

They have entered in the actual importer's name. That we feel like 
in most instances is where the broker is the importer of record. The 
bonding requirement that we have is sufficient to protect our interests 
for anything.

Mr. KOSTENICOWSKI. What has been your experience with brokers 
that have become insolvent ?

Mr. DICKERSON. We have had, in recent years, several instances, a 
couple I think in the Chicago area, where brokers have, because of 
bad business practices, become insolvent.

I am not sure we lost money in these situations, but in most instances 
we have been able to protect our interests. It is not widespread that 
brokers become insolvent.

Mr. KOSTENKOWSKI. Mr. Mundheim, the House recently passed the 
Customs Procedure Reform A ct, which contains a revision of section 
592 to the Tariff Act of 1930. This is the so-called penalty and fraud 
provision.

Does the proposed revision have any effect on our conduct or the 
outcome of the TV dumping cases ?

Mr. MUNDHEIM. I don't think it will, sir.
Mr. ROSTENKOWSKI. Beg pardon ?
Mr. MUNDHEIM. I do not think it will. '
Mr. ROSTENKOWSKT. You do not think it will.
Mr. MUNDHEIM. No; I don't think it will.
Mr. VANIK. Thank you very much, gentlemen.
I want to say, Mr. Chasen, 1 thank you and your staff. You are really 

not the ones who should be responding to these complaints. Both you 
and Mr. Mundheim aren't the ones who should be responding to the 
past policies or the nonpolicies or problems of Treasury and Customs, 
but we hope that you, Mr. Chasen, can innovate an early warning 
system on an unfair trade assault. You have all the tools. You have 
got everything that you need to have. If there is something you don't 
have, let us know what it is, but you have all the tools to put in place 
an early warning system in trade matters. We just can't wait until the 
damage is done. It is too late then. We have got. to tune up our pro 
cedures so they work quickly. I think that would minimize a loss to 
other countries that are exporting to this country, and would maximize 
the advantage to our own industries. I think it is a very important 
tool.

Mr. Mundheim. we hope you will be able, through your leadership, 
be able to establish a firm, uniform, understandable system of expedit 
ing antidumping procedures.

We want to work on the same side, but I want to say this, that the 
whole system is on probation, and if it doesn't come up with viable 
solutions, it is very possible that Congress might dump the whole 
procedure in exchange for something else, because we are going to have
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to reckon with that kind of problem when Congress reconvenes in its 
second session in January. So, you have this little time.

I hope the best resources of your offices, both your offices, will be 
put to work and come up with a really viable, understandable, efficient, 
fair system of dealing with this problem.

Thank you very much.
Mr. VANIK. I would like to announce our next two witnesses will be 

Mr. Cornell and Mr. Hatton, of the Trade Commission.
We expect to finish these witnesses and resume this afternoon at 

1:30, at which time we expect to conclude the business that has been 
set for this day.

Mr. Cornell? You have with you Bruce Hatton, and Mr. Cornell, 
we prefer you summarize your statement so we can move the questions 
as rapidly as possible.

Mr. Cornell, your entire statement will be admitted into the record 
as submitted, and we will be very happy to hear from you now.

STATEMENT OF ROBERT CORNELL, ACTING DIRECTOR OF OPERA 
TIONS, U.S. INTERNATIONAL TRADE COMMISSION, ACCOMPANIED 
BY BRTTCE HATTON, DIRECTOR, OFFICE OF CONGRESSIONAL LIAI 
SON; MICHAEL STEIN, DEPUTY GENERAL COUNSEL OF THE COM 
MISSION; AND HAROLD BRANT, LEGAL SERVICES DIVISION
Mr. HATTON. I am Bruce Hatton, Director of Congressional Liaison 

for the United States International Trade Commission.
As representatives of the Commission, we welcome this opportunity 

to testify before the subcommittee on the important subject of 
antidumping.

Chairman Minchew, along with other members of the Commission, 
is conducting hearings in the Far West in the matter of imported 
steel, and has asked we provide whatever assistance we can to the 
committee in its inquiry into the antidumping statutes.

Mr. Eobert Cornell, on my right, the Acting Director of Opera 
tions and the Commission's principal liaison officer with the Depart 
ment of the Treasury on antidumping matters, briefly will review the 
USITC roles in the antidumping provisions.

Also present is Mr. Michael Stein on the end, who is the Deputy 
General Counsel of the Commission; and next to me is Mr. Harold 
Brant, from the Legal Services Division of the Commission.

We have other members here, in case you have questions of the staff 
of a technical nature.

We do have antidumping cases before us and it would be inappro 
priate for us to discuss those. Otherwise, we would welcome any ques 
tions you might have for us or the Commission.

Mr. VANIK. How many cases do you have pending now ? That is a 
matter of public record.

Mr. HATTON-. Two or three cases now.
Mr. VANTK. Two or three. You have no problem allocating all that 

work.
Mr. HATTON. We are expecting a few more.
Mr. VANIK. All right. We will be happy to hear from you, Mr. 

Cornell.
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Mr. CORNELL. Thank you, very much. As you know, the present form 
of the Antidumping Act of 1921 provides for a rather clear separa 
tion of responsibility between the Department of the Treasury and 
the USITC with respect to antidumping actions.

In a nutshell, Treasury's job is to perform the first task of the inves 
tigation, namely, finding the existence of sales at less than fair value, 
and, then, the case passes to the USITC, where the responsibility 
extends to an investigation of the injury question; that is, the Com 
mission must determine whether a U.S. industry is suffering or is 
threatened with injury—or is prevented from being established— 
by reason of the less than fair value sales.

The USITC's determination is communicated to the Executive with 
in 3 months of its original receipt of the case from Treasury, and if 
the determination is in the affirmative, dumping duties are levied.

This process can be shortcircuited under certain conditions that 
were specified in an amendment to the Antidumping Act provided by 
the Trade Act of 1974.

If, in the early stages of its work, Treasury determines that there is 
substantial doubt of injury, they can quickly pass the case to us for a 
30-day inquiry, whose purpose is to determnie whether there is any 
reasonable indication of such an injury, and if we find there is such an 
indication, the case goes back to Treasury for the normal treatment; 
if we find there isn't, the case terminates right there.

Now, this division of responsibilities, I think I should point out, 
involves a pretty close working relationship between Treasury people 
and the staff of the USITC, and especially in recent months, with the 
new staff on board at Treasury, we are finding that very close and 
very beneficial working relationships are developing quite rapidly.

I think I could say there are not many problems we have, from our 
point of view, that cannot be solved with a rather quick telephone call 
to Mr. Ehrenhaft.

In many respects, the injury investigations that the Commission 
conducts are not unlike, at least in terms of procedures, the kind of 
investigations we conduct under section 201 of the Trade Act.

This especially refers to their scope, because we attempt, in each 
antidumping injury investigation, to do a complete "conditions of 
competition" study with public hearings and very extensive investi 
gative and research efforts by the Commission.

In its work, the Commission studies the domestic industry involved. 
It collects and analyzes information on its capacity, output, sales, 
inventories, profitability, employment, investment performance, and 
R, & D. outlays.

Another line of research covers the importers. Aside from the stand 
ard objective of discovering the impact of imports on U.S. markets, 
this part of the investigation also explores the relationships between 
the LTFV imports, found by Treasury, and other imports of the same 
products to which the LTFV sales determination does not apply.

Then, finally, a third major line of investigation focuses on the 
U.S. markets in which both the domestically produced and the im 
ported products are competing.
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Here, the USITC studies the distribution chains of both domestic 
producers and importers, collecting and analyzing information on 
purchases, sales, inventories, and prices at key points in the distribu 
tion chain up to and including the retail level.

Now, despite the obvious similarities which apply to most, if not 
all, antidumping cases, the Commission deliberately tries not to take a 
sort of formula approach in its injury investigations.

Instead, it attempts to consider each case as a real de novo effort, 
with its own special situations that may have a bearing on the injury 
question, as it applies in the particular case at hand.

The Commission attempts, in its investigative work, to be responsive 
not only to the facts of the competitive situation as they are developed, 
but also to the claims of the various parties involved in the case.

The criteria for finding injury vary from case to case. Some may 
be present in some cases, out not in others; some may be found in all 
cases and some may appear in none.

Generally, however, there are certain potential indicators of injury 
which the Commission always looks for and which'always are investi 
gated. These include rates of capacity utilization, employment, and 
profitability of domestic industry, especially during the period when 
Treasury found LTFV sales to have occurred.

There also is a search for evidence of price suppression by reason of 
the less than fair value imports, and considerable time is spent in each 
case in order to track down and verify domestic producers' claims of 
sales transactions lost to them as a result of the less than fair value 
imports.

While the law does not require that evidence of predatory pricing 
practices by foreign exporters be found, that is, affirmative determina 
tions are perfectly possible in the absence of predatory pricing prac 
tices, such evidence, if it does exist, usually comes forth as a byproduct 
of the investigative work, and doubtlessly it would strengthen the case 
for an affirmative determination.

In my prepared statement, I have a short idealized schedule of how 
we proceed over the 3 months of the case, and I will skip over that right 
now.

I think that it would be best to stop and respond to any questions 
that you have at this time.

[The prepared statement follows:]
STATEMENT OF ROBERT A. CORNELL, ACTING DIRECTOR, OFFICE OF OPERATIONS, 

U.S. INTERNATIONAL TRADE COMMISSION
la its present form, the Antidumping Act of 1921 (as amended) provides for 

a clear separation of responsibilities between the Department of the Treasury 
and the USITC with respect to antidumping actions. Upon receipt of a properly 
filed petition for investigation, Treasury's task is to perform the first half of 
the antidumping action, namely to investigate and determine both the fact and 
the degree of ",Sales At Less Than Fair Value" (LTFV), as denned in the Act. 
If such sales are found, the case then is passed to the USITC, whose responsi 
bility extends to an investigation of the injury question—i.e. the USITC must 
determine whether a U.S. industry is suffering or is threatened with injury (or 
is prevented from being established) by reason of the LTFV sales. The USITC's 
determination is communicated to the Executive within 90 days of original 
receipt of the case from Treasury; if the determination is in the affirmative (or
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in the case of a tied vote among the Commissioners, which the law specifies be 
deemed an affirmative finding), dumping duties are levied by Customs.

The process described above can be short-circuited under certain conditions 
specified in an amendment to the Antidumping Act provided by the Trade Act of 
1974. If, in the early stages of its investigation of LTFV sales, Treasury deter 
mines that there is substantial doubt of injury, the case can be quickly passed to 
the USITC for a 30-day inquiry whose purpose is to determine whether there 
is any reasonable indication of injury. If the Commission finds such indication, 
the case returns to Treasury for normal treatment, ultimately coming back to the 
USITC for the standard injury investigation. If such indication is not found, 
that particular antidumping action stops.

Clearly, the division of responsibilities as between Treasury and the USITC 
nevertheless requires an extremely close working relationship between the two 
agencies. -Such a relationship has been effective through the years, and it is 
improving as the caseload increases. On the USITC side, we have found Treasury 
personnel at all levels of management highly cooperative and deeply interested 
in working out new and better ways of coordinating our work within the 
prescriptions of the law.

In many respects, the injury investigations conducted by the USITC are 
procedurally similar to those generated under section 201 of the Trade Act.1 
Although the law permits the USITC only half the six-month period allowable 
for investigations under section 201, the antidumping injury investigation never 
theless attempts to be a full "conditions of competition" study, with a public 
hearing and intensive investigative/research efforts by the Commission. In its 
work, the Commission studies the domestic industry involved, collecting and 
analyzing information on its capacity, output, sales, inventories, profitability, 
employment, investment performance, and R&D outlays. Another line of research
•covers importers; aside from the standard objective of discovering the impact 
of imports on U.S. markets, this part of the investigation also explores rela 
tionships between the LTFV imports found by Treasury and other imports of 
the same products, to which the LTFV sales determination does not apply. A 
third major line of investigation focuses on the U.S. markets in which both the 
domestically produced and the imported product compete. Here, the USITC 
studies the distribution chains of both domestic producers and importers, collect 
ing and analyzing information on purchases, sales, inventories, and prices at key 
points in the distribution chain up to and including the retail level.

Despite the obvious similarities which apply to most if not all antidumping 
cases, the Commission tries not to take a "formula" approach in its injury
•investigations. Instead, it attempts to consider each case as a "de novo" effort, 
with its own special situations and pecularities that may have a bearing on the 
injury question. It attempts, in its investigative work, to be responsive not only 
to the facts of the competitive stiuation as they are developed, but also to the 
claims of the various interested parties in the case. The criteria for finding 
injury vary from case to case; some may be present in some cases but not others, 
some may be found in all, and some may appear in none. Generally, however, 
there are certain potential indicators of injury which the Commission always 
looks for and which always are investigated. These include rates of capacity 
utilization, employment, and profitability of the domestic industry, especially 
during the periods when Treasury has found LTFV sales to have occurred. 
There also is a search for evidence of price suppression by reason of the LTFV 
imports, and considerable time is spent in each case in order to track down and 
verify domestic producers' claims of sales transactions lost to them as a result 
of the LTFV imports. While the law does not require that evidence of predatory 
pricing practices by foreign exporters be found (i.e. affirmative determinations 
are perfectly possible in the absence of predatory pricing practices), such evi 
dence, if it exists, usually comes forth as a by-product of the investigative work, 
and doubtlessly it would strengthen the case for an affirmative determination. 

Procedurally, antidumping injury investigations at the USITC run on very 
tight and inflexible schedules dictated by the large volume of work that must be 
done within the 90-day period mandated by law for the conduct of these inves-

1 Substantively, of course, there are differences. Under sec. 201, the USITC investigates 
to determine whether imports generally are a substantial cause of serious Injury to a U.S. 
industry : in an antidumping case, the focus is on LTFV imports, and the criteria for 
injury determination are less strictly specified.
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tigations. Over the thirteen-week (less one day) investigative period, the fol 
lowing steps must be followed :

Week No. 1: Letter advising of LTFV sales received from Treasury; investi 
gation instituted, planned, and set in motion.

Week No. 3: Commission staff sent into the field to confer with domestic 
producers, importers, and purchasers; questionnaire to gather the necessary 
data and information is fieldtested.

Week No. 5: Questionnaires are mailed, with 3-week deadline for respondents.
Week No. 7: Public hearing.
Week No. 10: Commission staff completes draft of its report to the Commis 

sion and circulates it for review by senior staff officials.
Week No. 11: Commission receives the report and begins its final deliberations.
Week No. 12: Commission receives oral briefing on the case from staff, votes 

on the case, and approves the final report.
Week No. 13: Formal determinations are drafted and approved; public and 

confidential versions of the report are prepared and printed; case goes out the 
door.

Over the years, the Commission has taken considerable pride in its on-time 
performance. In no case has a statutory deadline— on an antidumping or any 
other case—ever been missed. Moreover, we feel that with the procedures that 
have been developed over the years to handle the investigative work, adherence 
to strict time limits has not caused quality to suffer. On the contrary, it has 
produced within the USITC a cadre of highly skilled and very fast workers. 
Recognizing their competence, the public—upon whose responses to formal and 
informal inquiries of the Commission the USITC depends heavily in uncovering 
the necessary facts and information—has been quiek to cooperate and assist.

Mr. VANIK. Our inquiry today relates to the matter of antidumping. 
You have two or three cases—how many do we have ? Is that certain 
whether you have two, or do we have three ?

Mr. HATTON. Four, I think.
Mr. VANIK. We ought to settle that point.
Mr. CORNELL. We can do that very simpty.
Mr. VANIK. One, two, three, four, five. I know I have five fingers; 

We ought to be able to——
Mr. HATTON. We will get that for you.
Mr. VANIK. It seems to me that you have this staff that is probably 

'best engineered to get a tremendous amount of factual information. 
If you have three cases, you have 120 people per case, and I know of no 
other staffing that is comparable.

I have gone through the Treasury structure, and I really don't know 
how they can handle the volume of business that they are going to get 
and have with the staff that is onboard.

I think Mr. Jones went very adequately to that issue.
Now, today we had the statement in the newspaper which correctly 

or incorrectly referred to something like a reference price.
I see nothing in the law* that would preclude your fine staff from 

really helping to develop a reference price that might be utilized by the 
Customs people as something they could use for an early warning.

Now, do you agree with me that you have that authority under the 
law, to really establish a basis of reference price ?

Mr. CORNELL. Yes, sir, I think I do agree with you, because under sec 
tion 332 of the Tariff Act, we have a general research responsibility——

Mr. VANIK. Why don't you, in your research authority, just establish 
something that you might call a reference price, or use any other name 
that might be appropriate, and find out if this information could be 
delivered to someone, because if it is just developed and not used, it
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won't serve anything; is there any reason that that information could 
not be relayed to Customs ?

It is part of our early warning system. This doesn't change anything. 
It just gives the customs service a thing on which they could trigger 
an early warning system. Could that be done ?

Mr. CORNELL. Yes, sir.
Mr. VANIK. Why don't you take that back with you today as an idea 

we have developed, you know, in the course of our conversation today, 
that perhaps you could establish the machinery that the customs serv 
ice obviously couldn't establish in determining when a given group of 
imports or when commodities coming in might be coming in a situation 
that certainly ought to trigger our further examination.

Now, if the ITC can establish a reference price system and deliver 
that information somehow through the process of government to the 
Customs offices, and if they have developed a technique of early warn 
ing, I think we could be on the road to developing a workable system 
to deal with unfair imports.

Don't you agree ?
Mr. CORNELL. Yes, sir, I agree.
Mr. VANIK. Well——
Mr. HATTON. Do you envision a number of different products, many, 

many products ?
Mr. VANIK. Everything that is imported. I don't want to make a list 

on things that are not imported, things that are substantially 
imported.

I think that when you go down the laundry list, you could reduce it 
to probably 35 or 4'0 sensitive things, and just in watching—Customs 
will give you the import volumes, and you could develop your list out 
of that kind of a response from Customs.

Mr. HATTON. I understand.
Mr. VANIK. If that is within the scope of your authority, and you 

are the best agency to get the information together, you have the staff, 
it would seem to me if there is any viability for an early warning sys 
tem, the development of a reference point, that your staff ought to be 
best prepared to give us a reference point.

And, then, we could test that process and see how it might work.
Mr. Steiger?
Mr. STEIGER. The statement you have given us, Mr. Cornell, is a 

relatively bland statement that simply talks about what ITC does. Is 
this a statement on behalf of the Commission, is it a statement on your 
behalf, describing the technical characteristics of the work that you 
undertake ?

Mr. CORNELL. It is a statement on behalf of the Commission, sir, in 
response to what we thought the questions were. Perhaps we misunder 
stood the questions.

Mr. STEIGER. And the statement was cleared by the Commissioners 
then?

Mr. CORNELL. It was communicated to the Commissioners. They 
were all out of town on hearings when the thing went forward yester 
day. One of them called me yesterday and talked about it. But, es 
sentially, there were very few changes made.

99-627—77-
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Mr. STEIGER. All right. One of the procedures, that the Trade Com 
mission uses, as differentiated from the customs service, if my mem 
ory is correct, is that you do in fact, as in the television situation, pur 
chase products in the home country, do you not ?

Mr. CORNELL. Yes, sir. This was not done in connection with the 
dumping investigation, though. This was done in connection with the 
discovery procedures connected with the section 337 case which we 
had.

In that case, there were sets purchased both here in the United 
States and abroad, and we hired a consulting firm with a lot of moxie 
in electronics to tear them apart and examine allegations that the 
insides of television sets sold in Japan were different from the insides 
of Japanese television sets sold in the United States.

It was largely a technical kind of effort in this attempt to answer the 
questions relevant in the proceeding. It was not done in connection 
with a dumping investigation——

Mr. HATTON. In response to your earlier question, there are three 
cases before the Commission.

Mr. STEIGER. What are the three cases, which I know you cannot 
talk about.

Mr. HATTON". One case on certain railroad track maintenance equip 
ment and two cases on saccharin, one from Japan and one from 
Korea, imported saccharin.

Mr. VANIK. I didn't know they were dumping saccharin. 
[Laughter.]

Mr. STEIGER. I thought we were giving it to rats in Canada. Two 
cases of saccharin dumping ?

Mr. CORNELL. That is why I originally said two cases. For purposes 
of doing the investigation, we are providing a single report on sac 
charin, although in the legal definition of the case there are two 
allegations, one of saccharin imports dumped from Japan and one of 
saccharin imports dumped from Korea, and they have to be con 
sidered, at least the Commission has to have the option of considering 
them, separately in its injury deliberations.

The other one is railway track maintenance equipment from Austria. 
This is a low period for us in terms of injury investigations connected 
with dumping cases.

Usually we have more than that on board at any one time. 
Obviously over the next 6 months to a year, we are expecting 10 times 
that many cases coming in.

Mr. STEIGER. Is the period of time granted to you too long, too 
short?

Mr. CORNELL. In my judgment, it is just sufficient.
Mr. VANIK. Can you handle these three cases in 3 months ?
Mr. CORNELL. Three months per case.
Mr. VANIK. Then you have 90 days. Well, I think many Members 

of Congress would like to have three questions to decide in 90 days. 
We have to decide the abortion issue about three times a week. 
[Laughter.]

Mr. CORNELL. The ITC doesn't exist just to process antidumping 
cases. We also do section 201 investigations, we also do various kinds 
of——



47

Mr. VAXIK. I know there is other work. Are you through, 
Mr. Steiger?

Mr. STEIGER. Would it be possible for you to give us, or submit for 
the record, let's say in the period beginning in 1975 through today, 
how many dumping cases have come to you from Treasury ?

Mr. CORNELL. Yes, sir. As a matter of fact, a large amount of data 
relating to those cases were forwarded to your committee staff yester 
day afternoon, large tables indicating what is happening to imports 
under all the cases since 1971.

Mr. STEIGER. Thank you, very much. I do see that information.
[The tables follow:]
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Mr. VAXTK. That is very good information. We are happy to, have that. ' ."'".•' ' ! '' I .
Mr. STEIGEK. Did you supply a microscope for us to read that witih ? 

[Laughter.] . :
Mr. VANIK. Are you through, Mr. Steiger ? , . !

i Mr. STEIGER. Yes. . . . ' :
Mr. VANIK. I have a series of questions, but I would prefer that 

they be answered in writing. I will read these eight questions and you 
can prepare a response which can be inserted in the record at this time..

One, what is the role of the ITC in an antidumping investigation ?
Two, what are the criteria that the ITC uses to reach in a prelimi 

nary investigation its determination of substantial doubt of injury?
Three, what are the criteria that the ITC uses to determine injury, 

the likelihood of injury or the prevention of the establishment of a 
domestic industry ?

Four, what pricing information does Treasury routinely transmit 
to the ITC when it sends you advice under section 201 (a) of the act?

Do you send them all of the information at your disposal regard 
ing U.S. sales of imported LTFV merchandise? Is this information 
put in a standard format?

Five, ordinarily, what time period would an ITC injury investi 
gation cover?

Six, since the Antidumping Act is specifically excluded from the 
provisions of the Administrative Procedure Act, what sort of a 
record is maintained ?

Seven, is it true that information submitted to the Commission or 
developed by the Commission staff is not subject to any rebuttal ;by 
any third party?

Eight, in the case of a negative injury determination, the question 
of the right of and place for a judicial review of that determination 
is presently in question in the SCM case.

Without commenting specifically on that case, what is the Com 
mission's view on judicial review and in particular the scope of the 
review, the record available, and the reviewing court ?

Now, we will submit these questions and we would appreciate a 
written response. i

[Information follows:]
U.S. INTERNATIONAL TRADE COMMISSION,

Washington, D.G., November 16,19TT. 
Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, U.S. House of Representatives, 
Washington, D.C. >

DEAR MR. CHAIRMAN : Pursuant to your request in a letter dated November ilO, 
1977, we have submitted for the record the answers to nine questions which you 
have asked of the U.S. International Trade Commission relating to its role| in 
the administration of the Antidumping Act. A copy of that response is attached to 
this letter. One matter regarding the Commission's administration of the Anti 
dumping Act may be of interest to you. As you know, the Commission recently 
promulgated procedural rules for antidumping proceedings. A number of persons 
who commented on those rules suggested that the Commission also issue intier- 
pretive rules. The Commission, in the public notice accompanying the issuance 
of the procedural rules, noted that it had taken this matter under advisement, 
and the Commission is presently studying the feasibility of issuing interpretive 
antidumping rules. We will keep the subcommittee informed of our progress; in 
this matter. • ;
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You have also asked, in the same letter, that we explore a number of matters 
dealing with the possible development of a "reference price" system. The questions 
which you have raised with respect to this system are under consideration by 
the Commission's staff and we will have a response to you as soon as possible.

We appreciate the opportunity to be of service with respect to both of the 
above requests. If we may be of further assistance, please do not hesitate to call 
upon us.

I hope you have a nice day. 
Yours sincerely,

DANIEL MINCHEW, Chairman.

Question 1. What is the role of the ITC in an antidumping investigation? 
Answer. The basic statutory function of the Commission under the Antidumping 

Act, 1921, is contained in the operative language of section 201 (a) of the act, that 
is, to determine—

"Whether an industry in the United States is being or is likely to be injured, 
or is prevented from being established, by reason of the importation of such 
merchandise into the United States [i.e., a class or kind of foreign merchandise 
which the Secretary of the Treasury has determined is being, or is likely to be, 
sold in the United States or elsewhere at less than its fair value]." ...

If the Commission makes an affirmative determination, the Treasury Depart 
ment must assess dumping duties on entries imported at less than fair value. 
The Commission has historically been charged with ascertaining the impact of 
import competition in domestic product markets under its basic investigatory 
authority (19 U.S.C. 1332) and under special statutes such as the domestic legisla 
tion implementing the "escape clause" of the GATT. In 1954, the Congress at the 
request of the Treasury Department transferred the injury determination function 
of the Antidumping Act from the Treasury Department to the Commission to 
utilize government facilities more efficiently. S. Rep. No. 2326, 83d Cong., 2d 
Sess. 2 (1954).

The Commission also conducts preliminary inquires pursuant to section 201 
(c) (2) of the Act, when the Secretary, after receipt of a complaint, concludes 
that there is "substantial doubt" whether an industry is being injured, etc. If he 
does so conclude, he advises the Commission which then determines within 30 days 
whether "there is no reasonable indication" that an industry is being injured, 
etc. If the Commission's determination is affirmative, the Treasury investigation of 
the complaint is terminated, if negative, the Treasury investigation proceeds.

Question 2. What are the criteria that the ITC uses to reach in a preliminary 
investigation its determination of substantial doubt of injury ?

Answer. Only two of the seven preliminary inquires conducted by the Commis 
sion under the Antidumping Act, 1921, have resulted in affirmative determinations 
of "no reasonable indication of injury" which determinations result in the termi 
nation of Treasury's investigation of the complaint.

The same indicia of injury examined in 3-month investigations under section 
201 (a) have been examined by the Commission in 30-day inquires under section 
201(d) (1). These includes : underselling, lost sales, market pentration, unemploy 
ment, lost profits, production, capacity utilization, and inventories and the causal 
relationship of the LTFV imports to such matters. However, in 30-day inquires, 
the Commission does not determine whether an industry is, in fact, experiencing 
injury, or whether evidence might be adduced at a later time which would 
demonstrate such injury.

In the most recent preliminary inquiry, Methyl Alcohol from Brazil, USITC 
Publication 837, October 1977, four of the then five commissioners stated that 
"the quantum of proof required in inquiries under section 201 (c) (2) is less than 
that require in a full investigation under section 201 (a) of the Antidumping Act, 
1921, as amended," at page 4.

Relatively small market penetration by LTFV imports seems to have been a 
factor in the two affirmative determinations. In Multimetal Lithographic Plates 
from Mexico, USITC Publication 775, May 1976 a unanimous Commission stated 
that "the ratio of import sales to total consumption of the plates considered 
competitive with the Mexican imports possibly sold at LTFV is approximately 
3 percent." at page 5. In the previously mentioned Methyl Alcohol inquiry, there 
was only one shipment of methyl alcohol from Brazil in a period of more than 
five years.

09-627—77-
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Question 3. What are the criteria that the ITC uses to determine injury, the 
likelihood of injury or the prevention of the establishment of a domestic industry?

Answer. The Commission determines whether an industry in the United States 
"is being * * * injured" within the meaning of the Antidumping Act, 1921, by 
utilizing, among others, the following indicators of injury occurring "by reason of" 
the LTFV imports:

1. Price depression of the impacted competitive products;
2. Price suppression—e.g., although domestic production costs have in 

creased competition from less-than-fair-value imports precludes price 
increases;

3. Market pentration by less-than-fair-value imports;
4. Documented lost sales of domestic manufacturers to the less-than-fair- 

value imports;
5. Operation of domestic production facilities at less than normal capacity ;
6. Plant closures and unemployment;
7. Foreign capacity to produce for export; .
8. Lost profits.

Indicia used by the Commission to determine whether, in the absence of actual 
injury, an industry "is likely to be injured" within the meaning of the Antidump 
ing Act, 1921, include increasing LTFV imports and the capacity of the foreign 
exporters to continue to export in the same or larger volumes so that injury is 
imminent and not conjectural.

An example of a determination of likelihood of injury is illustrated in Printed 
Vinyl Film from Brazil and Argentina, investigation No. AA1921-117/118 (USITC 
Publication.No. 595, July 1973, 38 F.R. 19873 (July 18,1973)).

In its statement of reasons for the determination, the Commission indicated 
that the market penetration of less-than-fair-value imports had increased from 
none in 1970 to 1.1% of domestic consumption in 1971—not enough to justify a 
finding of present injury. Yet the 'rapid increases in less-than-fair-value imports 
combined with the ability of the foreign producers to increase their production 
and to alter production patterns to increase exports to the United States justified 
the finding of likelihood of injury.

To date, the issue of whether an industry has been prevented from being 
established has been addressed only once. In a case involving Regenerative 
Blower/Pumps from West Germany (investigation No. AA1921-140, U.S.I.T.C. 
Publication No. 676, May 1974, 39 F.R. 18814 (May 22, 1974), the Commission 
majority concluded that lost sales were attributable to product differentiation, 
not less-than-fair-value pricing. A dissenting opinion stressed that the less-than- 
fair-value German imports competed with imports from Japan; the exclusive 
importer of the Japanese product had made preparations to produce one model 
of the Japanese pump in the United States; and, the plans were altered because 
of the competition from less-than-fair-value imports. The dissenting commissioner 
concluded that forestalling the development of a stable and viable domestic 
production facility by less-than-fair-value imports satisfied the requirements of 
the Antidumping Act, 1921. The Commission majority concluded that as the 
exclusive importer of the Japanese product still intended to produce in the United 
States, the plans had not been altered significantly.

Question 4. What pricing information does Treasury routinely transmit to the 
International Trade Commission when it sends you advice under section 201 (a) 
of the Act? Does it send you all information at its disposal regarding U.S. sales 
of the imported LTFV merchandise? Is this information put in a standard 
format?

Answer. During 1977, the Treasury Department has routinely transmitted to 
the Commission summaries of confidential pricing information gathered in its 
investigation. These summaries describe the total amounts of LTFV sales found, 
the average margins, and the foreign exporters involved. The information arrives 
in a more or less standard format. These summaries do not constitute all infor 
mation at Treasury's disposal regarding U.S. sales of imported LTFV 
merchandise.

In the past, Treasury has sent to the Commission its complete file in each case 
where it advised the Commission of LTFV sales. This file included all submis 
sions received by Treasury during the course of its investigation, the invoices 
and other import documents examined, work sheets of pricing data prepared by 
Customs Service staff showing for each shipment the bases for and calculations 
of the margins of dumping, and the explanatory memorandum transmitting the
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matter from the Customs Service to Treasury. Because of the importance the 
Commission attaches to the information contained in the work sheets, in several 
investigations the Commission staff has requested, and received from Treasury, 
additional information and price data. The Commission and Treasury are work 
ing out on an informal and amicable basis an accommodation satisfactory to 
both agencies.

Question 5. Ordinarily, what time period would an ITC injury investigation 
cover ?

Answer. The Commission ordinarily attempts to collect and analyze informa 
tion on the relevant U.S. markets and industries lor the five-year period pre 
ceding its investigation. Occasionally, conditions in U.S. markets may require 
an examination of different time periods. Special emphasis is usually placed on 
comparing the most recent half-year period for which such information is avail 
able with the comparable period in the preceding year. Such a comparison will 
generally encompass the period during which Treasury examined imports and 
home market sales of the LTFV merchandise where indicia relating to price 
competition, suppression and/or depression become most relevant.

Question 6. Since the Antidumping Act is specifically excluded from the pro 
visions of the Administrative Procedure Act, what sort of a record is maintained? 

Answer. The Commission is by law relieved of any obligation to make its deter 
mination in antidumping cases on the basis of anything like a judicial "record." 
This is because it is specifically, by statute, exempted from such requirements in 
the Administrative Procedure Act:

"The hearings provided for under this section shall be exempt from sections 
554, 555, 556, 557, and 763 of title 5 of the United States Code." [19 U S C 
160(d)(3)]

This provision was added by the House Ways and Means Committee to the bill 
(which eventually became the Trade Act of 1974) in place of a provision in the 
bill as originally proposed that would have required on-the-record hearings. H.R. 
6767, introduced April 10,1973, provided (in subsection 301 (b)),

"The transcript of the hearing, together with all papers filed in connection 
with the investigation (including any exhibits and papers to which the Secretary 
or the Tariff Commission, as the case may be, shall have granted confidential or 
in-camera treatment) constitutes the exclusive record for determination." . . . 

This was deleted by the House Committee, and replaced by provisions essen 
tially like those in the law, with this comment:

"Subsection (b) incorporates a new provision in the Antidumping Act which 
requires the Secretary of the Treasury or the Tariff Commission to hold a hearing 
prior to any determination under subsection (a). In order to preserve the informal 
and nonadversary nature of these proceedings, the hearings are specifically 
exempted from the procedural requirements of the Administrative Procedure 
Act. The transcript of each hearing plus all information developed in connection 
with the investigation, with the exception of material treated as confidential or 
otherwise exempt from disclosure under the Freedom of Information Act, shall 
be available to ail persons."

For this reason, the Commission is not required to, and frequently does not, 
rely exclusively upon the "record" made at the hearing in such cases. Those 
hearings, as demonstrated by Commision transcripts, are more analogous to hear 
ings of legislative committees than they are to judicial or quasi-judicial hearings. 
Exhibits are marked for identification, but they need not be sponsored by witnesses 
who can vouch for them. Customarily, the Commission staff collects information 
by questionnaire that is never released to the parties in the course of the hearing, 
although aggregates of these statistics are often revealed, when possible before 
the hearing and almost always after determination. These staff reports are 
understandably influential because they are objective.

In a sense, this problem turns on the definition of the word, "record." If it means 
the hearing transcript, public exhibits and non-confidential information, the 
information is public. Subsection 201 (d) (3) provides,

"The transcript of any hearing, together with all the information developed 
in connection with the investigation (other than items to which confidential 
treatment has been granted by the Secretary or the Commission, as the case may 
be), shall be made available in the manner and to the extent provided in section 
552(b) of such title [i.e., title 5, U.S.C.]"

The public can obtain this information by a simple request at any time.
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The Commission determination, notices, and reasons in support of the deter 
mination are the exclusive "record" for review in Antidumping Act cases. Any 
other position suggests that the ''substantial evidence" rule applies, as it clearly 
cannot to a non-Administration Procedure Act proceeding. See our response to 
question No. 8, below.1

Quest-ion 7. Is it true that information submitted to the Commission or devel 
oped by the Commission's staff is not subject to any rebuttal by any third party?

Answer. Confidential information submitted to the Commission in the course 
of an antidumping investigation is not subject to rebuttal by third parties during 
the course of Commission proceedings. Different types of information: are submit 
ted to the Commission or developed by the Commission's staff during investiga 
tions conducted under the Antidumping Act, 1921, as amended. In general, the 
nature of proceedings under the Act, which are specifically exempted from the 
requirements of the Administrative Procedure Act by section 201(d) (3), do not 
allow for third party rebuttal of information obtained by the Commission.

The first important submission received by the Commission is the Treasury file 
which is made available to the Commission at the time Treasury advises it of the 
LTFV determination. Treasury's advice includes a standard paragraph, as fol- 
.lows:

"Since some of the data in this file is regarded by the Treasury to be of a con 
fidential nature, it is requested th:at the International Trade Commission con 
sider all information therein contained for the official use of the International 
Trade Commission only, and not to be disclosed to others without prior clear 
ance with the Treasury Department."

The file is returned to Treasury at the conclusion of the 'Commission's investi 
gation.

A very significant source of the information developed during the course of 
an investigation consists of the testimony and exhibits submitted at legislative- 
type hearings. Although witnesses testimony is not made subject to formal ex 
amination and exhibits are not authenticated, questioning of witnesses by in 
terested persons is permitted ". . . but only for the purpose of assisting the 
Commission in obtaining relevant and material facts with respect to the subject 
matter of the investigation." (19 C.F.R,. 201.12 (c).) In addition to such ques 
tioning, the uniform provision for post-hearing briefs invites rebuttal submissions 
to the Commission.

A second major component oi a. Commission investigation under the antidump 
ing act consists of the data submitted to the Commisison by firms producing, im 
porting and distributing the products under investigation. Such data is supplied 
in response to questionnaires mailed by the agency. Individual questionnaire 
responses are not made subject to rebuttal.

Each questionnaire contains carefully drafted instructions concerning the con 
fidentiality of categories of information in order to preserve voluntary compliance 
with agency information requests. Occasionally, a major firm will refuse to sub 
mit requested data. When, in the judgment of the Commission, the firm's data 
would be significant enough to change the size of the markets under investiga 
tion, compulsory process is used. The sensitivity of the process is quite apparent— 
if sensitive competitive data is not accorded confidential treatment, the agency 
will not have sufficient time in a 3-month investigation to compel compliance 
from enough firms to perform a meaningful investigation of the subject industries 
and product markets.

At the time the Commission institutes an investigation and notices a public 
hearing, the agency invites written submissions from interested persons with 
respect to the subject matter of the investigation. These submissions are placed 
in a public docket file and, therefore, are subject to rebuttal unless they comply 
with the requirements for confidential treatment which are provided in 19 C.F.R. 
201.6. These requirements conform with the exemption in the Freedom of In 
formation Act for confidential commercial or financial information (5 U.S C. 
552(b)(4)).

All of the factual data gathered during the course of an investigation—in 
cluding the data aggregated from individual questionnaires—is put together 
and analyzed in a staff report to the Commission, a document which is published

4 See also the USITC Memorandum to Subcommittee on Trade of the House dated August 1977.; re: Alternative Bills to Provide for Judicial Review of Negative Injury Determinations.
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in a version with confidential data removed as "Information obtained in the 
Investigation" with the opinions of the commissioners after the determination 
in the case. Although the "sanitized" version of the staff report is not available 
to interested persons until the determination is published, it is available for re 
buttal only in the sense that (1) a material error by the Commission would 
justify a correction (19 C.F.R. 207.5(b), 42 F.R. 56504, October 26, 1977) and 
(2) it would be available for a challenge to the assessment of the special dump 
ing duties (19 U.'S.C. 169).

Question 8. In the case of a negative injury determination, the question of the 
right of and place for a judicial review of that determination is presently in 
question in the SCM case. Without commenting specifically on that case, what is 
the Commission's view on judicial review and in particular the scope of the 
review, the record available, and the reviewing court?

Answer. The Commission takes the position that judicial review of Commission 
antidumping determinations is available in the Customs Court. The standard of 
review is whether the Commission followed the statutory procedure, and correctly 
interpreted the statute. The available record consists of the staff report, and the 
Commission opinion and determination. The reasons for these, views are set out 
below.

STANDARD AND SCOPE OP EEVIEW

The standard of review in cases involving Commission Antidumping Act deci 
sions should be limited to deciding whether (a) the Commission followed the 
statutory procedure and (b) whether the Commission has correctly interpreted 
the statute. The standard does not include whether the Commission's decision 
makes economic sense; whether it Is supportable by the weight of the evidence; 
or even whether it is supported by "substantial evidence."

The standard is not set forth in the statute. Rather, it is evident from certain 
characteristics of Antidumping Act proceedings and is supported by precedent 
in the Customs Court and in the Court of Customs and Patent Appeals.

Under the statute, the Commission is to determine "whether an industry in 
the United States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise into the United 
States. (19 U.S.C. §160(a) (Supp. IV 1974)). The conditions tinder which the 
Commission is to do this suggest the limited scope of review described above. 
The Commission only makes "such investigation as it deems necessary." (19 
U.S.C. § 160(a) (Supp. IV 1974)). Thus, its determination cannot be said to be 
'Unlawful for lack of a sufficient investigation.

The Commission is required to hold a "hearing" on request and to publish "a 
complete statement of findings and conclusions, and the reasons or bases there 
for, on all the material issues of fact or law presented." (19 U.S.C. § 160(d) 
(Supp. IV 1974)). This clearly implies some kind of judicial review. (S. Rep. No. 
1298, 93d Cong., 2d Sess. 171 (1974).) However, the Commission's hearings are 
"exempt from sections 554, 555, 556, and 702 of Title 5 [of the United States 
Code.]" (19 U.S.C. § 160(d) (d) (Supp. IV 1974)), and the "complete statement" 
is to be "consistent with confidential treatment granted by the Secretary or the 
Commission, as the case may be, in the course of making its determination." 
(19 U.S.C. §160(d)(2) (Supp. IV 1974)). Therefore, it is common for hear 
ings to be informal; they are not necessarily limited to reliable and probative 
evidence; determinations may be based upon confidential facts extra the record; 
and the published reports, because of confidentiality, do not include specific pric 
ing information often critical to the determination. All of this is congresslonally 
and constitutionally sanctioned, so far as history shows. It means that the Com 
mission's determination is not based solely on the "record." Therefore, the ques 
tion of whether the Commission's decision in a given case is supported by sub 
stantial evidence in the record is impossible to answer because there is no record. 
This does not, incidentally, prevent the submission of the confidential "record" 
to the court for in camera inspection. However, we submit that no such thing was 
contemplated by the Congress; as best we can determine, it has never been done. 
Moreover, if the record were submitted in camera, the parties plaintiff would 
still be briefing to an unknown record.

The relationship between confidentiality and narrow review rests on three 
reasons. First, some data is never made public. Second, the court cannot tolerate 
one standard of review where the record happens to be entirely public, and 

Ellis K. Orlowitz Co. v. U.S. 50 C.C.P.A. (Customs) 36 (1963) ;
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another standard where it is not. Third, the case law stands for very limited 
review. The cases are as follows:

Kleberg & Co. v. V.8., 71 F.2d 332 (O.C.P.A. 1933) ;
City Lumber Go. v. U.S., 311 F. Supp. 340 (Oust Ct. 1970), affd., 457 F.2d 

991 (C.C.P.A. 1972) ;
Imbert Imparts, Inc. v. U.S., 331 F. Supp. 1400 (Gust. Ct. 2d Div. App. T. 

1971), aff'd., 475 F2d 1189 (C.C.P.A. 1973) ; 
F. W. Myers & Co. v. U.S., 376 F. Supp. 860 (Gust. Ct. 1974).

In Imbert Imports, Inc, cited ahove, the Second Division Appellate Term, of 
the Customs Court stated:

"Appellant further argue [sic] that the Commission's finding is "lacking in 
any supportable evidence" Such contention overlooks the fact that a Tariff Com 
mission injury investigation is not required to be "on the record", but rather 
is authorized to be made upon "such investigation as it [Commission] deems 
necessary". 19 U.S.C. §160(a). Much of the Commission's information may he 
confidential and not open to public inspection or judical review. Under these 
circumstances, plainly the substantial evidence rule is inappropriate in reviewing 
injury determinations of the Tariff Commission." 2

The court cited Kleberg and a law review article. It also cited (with a "but cf." 
introductory signal) the Customs Court decision in City Lumber Co. v. V.8., 311 
F. Supp. 340 (Gust. Ct. 1970), which seemed to suggest the "substantial evidence" 
rule was applicable. This aspect of City Lumber was overturned on appeal, 
although the result was affirmed (457 F. 2d at 994). When the Imbert decision 
was itself appealed, the C.C.P.A. cited the "overruling" language in City Lumber, 
and said simply:

"The statute itself, 19 U.S.C. § 160(a), authorizes the Commission to base its 
determination upon "such investigation as it deems necessary." [475 F. 2d at 1191]

Because the language quoted from the statute in Imbert has been associated 
with a narrow scope of review since Kleberg, the "substantial evidence" rule is 
now not applicable in appeals from Antidumping Act decisions.

We have considered whether our view of the law would be different simply 
because a Commission decision is a "negative" Commission determination. Our 
view would not be different, even though the cases we have cited were all instances 
of review of affirmative antidumping determinations (in this respect, SCM's 
lawsuit is of first impression) for two reasons. First, the Congress intended to 
provide "equal judicial review rights for domestic producers" when it amended 
section 516 of the Tariff Act. Second, the history of the law in this area would 
suggest that, if anything, domestic manufacturers are presumed to have nar 
rower rights of review than importers. Prior to the enactment of the antecedent 
of section S16 in 1922, domestic manufacturers had no standing. (H.R. Rep. No. 
248. 67th Gong., 1st Sess. 26 (1921).)

The scope of review follows logically from the above. It is essentially limited 
to the Commission's determination, the opinion in support thereof and the 
Commission report. Since "evidence" does not exist in such cases, but rather 
"information" from various sources including but not limited to the parties at 
the hearing, review of the hearing record would be anomalous. Of course, we 
expect the court to want to look at the Commission's "record," which consists 
of those documents filed by private persons at the Commission's Office of the 
Secretary, the testimony at the hearing and exhibits accepted at the hearing. 
However, we would argue this is permissible scope only as it enables the court to 
determine whether the Commission met statutory criteria.

THE FORM OF THE PROCEEDING

The Commission has expressed a willingness to consider moving review of 
Antidumping Act appeals to the Court of Customs and Patent Appeals, but is 
not prepared to so recommend now. At present, the Commission position is that 
review is clearly in the Customs Court. We believe that the proceedings before 
the Customs Court are not intended by Congress to be a trial de novo, even .though 
the Customs Court is a court of original jurisdiction.

It is true that 19 U.S.C. § 169 appears to provide for trial de novo, since it 
made protests of antidumping duty actions appealable in the same manner as

2 331 F. Supp. at 1405. The "Tariff Commission" was, of course, the Commission's 
predecessor agency.
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ordinary customs duties protests.3 (Actually, the section is somewhat ambiguous; 
its scope appears to be "for the purposes of" the Antidumping Act, 1921, but it 
appears later to be limited by its terms to affirmative cases ("the action of [the] 
customs officer in assessing special dumping duty". The fact is, however, that 
even affirmative cases have not received a real trial de novo in the Customs 
Court.

In Kleeberg, the Customs Court allowed three witnesses to be called, but their 
testimony seems to have been concerned with what they did in their investiga 
tion, i.e., whether the Secretary conducted an adequate investigation. In ,City 
Lumber, review was based on the following:

"The evidence is documentary and consists entirely of a certified record of the 
public proceedings before the Commission." [457 F. 2d at 933]

In Imbert, the court stated:
"The 'record' before us is entirely documentary, consisting of certified copies 

of papers filed with the United States Tariff Commission during an investigation 
it conducted, and the Commission's 'Determination of Likelihood of Injury.'" 
[475 F. 2d at 1190]

The practice of the Customs Court is to differentiate between ordinary customs 
duty protests—for which it provides a trial de novo—and antidumping appeals— 
for which it provides only review. In F. W. Myers & Go., both the duty issue and 
the validity of the Secretary's antidumping determination were at issue. The 
court held a trial de novo as to the first, but as to the second, the court stated 
its activity was:

"Limited to determining whether the Secretary or his delegate acted within 
the scope of his delegated authority and correctly construed the pertinent statu 
tory language." [376 F. Supp. at 878]

A genuine trial de novo, suggesting the possibility of examination of Commis 
sion employees or even commissioners, is totally inconsistent with the court's 
own view of its limited function and might hamper administration of the act.4

As a practical matter, it would seem that trial de novo in the antidumping con 
text presents a difficult problem in burden of proof. If there is to be a trial, 
what must plaintiff prove in order to succeed? If he can only succeed by proving 
that the Commission acted arbitrarily or unlawfully, we do not see how anything 
outside the Commission report, opinion and determination could be material, let 
alone necessary.

Mr. VANIK. I have another question. The Federal Register of October 
26, 1977 contained new regulations promulgated by the Commission 
concerning the Antidumping Act. Without commenting on the validity 
or the lack of validity thereof, I would like to ask the following 
questions:

One: Isn't it true that a determination of sales at less than fair 
value and a determination of injury are merged into a dumping 
finding ?

Mr. CORNELL. I would ask Mr. Stein to answer those questions.
Mr. VANIK. Isn't it true that a determination of sales at less than 

fair value and a determination of injury are merged into a dumping 
finding?

Mr. STEIN. Yes, it is true.
Mr. VANIK. Isn't it the responsibility of the Secretary of the Treas 

ury to administer dumping fines and to revoke or modify that finding?
Mr. STEIN. That is my understanding.

3 19 U.'S.C. § 169 (1970). This section provides as follows :
"For the purposes of sections 160 to 171 of this title, the determination of the appro 

priate customs officer as to the foreign market value or the constructed value, as the 
case may be, the purchase price, and the exporter's sales price, and the action of such 
customs officer in assessing special dumping duty, shall have the same force and effect 
and be subject to the same right of protest, under the same conditions and subject to the 
same limitations; the United States Customs Court, and the Court of Customs and Patent 
Appeals shall have the same jurisdiction, powers, and duties In connection with such 
appeals and protests as In the case of protests relating to customs duties under existing

*C/. the dissent of Mr. Justice Brandeis In Crowell v. Benson, 285 U.S. 22, 65 (1932).
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Mr. VANIK. Now, what was the statutory basis for the Commission to 
institute by itself on motion or at the request of a third party, an in 
vestigation to determine whether changed circumstances exist which 
indicate that if the dumping finding were modified or revoked, an 
industry in the United States would likely be injured or prevented 
from being established by reason of the continued importation of mer 
chandise into the United States at less than fair value?

I cannot find any such language in the Antidumping Act.
Mr. STEIN. There is none in the Antidumping Act.
Mr. VANIK. What was the statutory basis of the Commission to in 

stitute on its own motion or at the request of the third party an inves 
tigation and so forth ?

Mr. STEIN. I am sorry, Mr. Chairman. We can respond to that— 
I know there is a statutory basis. I am sorry that I cannot lay my 
hands on it right this instant.

I hope to respond in writing to that question.
[Information follows:]

Question 9. The Federal Register of October 26,1977 contained new regulations 
promulgated by the Commission concerning the Antidumping Act. What is the 
statutory basis for the Commission to institute, on its own motion or at the re 
quest of a third party, an investigation to determine whether changed circum 
stances exist which indicate that if the dumping finding were modified or re 
voked, an industry in the United States would likely be injured or prevented 
from being established by reason of the continued importation of merchandise 
into the United States at less than fair value?

Answer. The statutory basis for the Commission to institute, either on its own 
motion or at the request of a third party, an investigation to review its deter 
minations of injury under the Antidumping Act, 1921, as amended, is inherent in 
the Act. This authority was recognized by the Senate Committee on Finance in 
its Report on the Trade Act of 1974, as follows:

"Review of Agency determinations and findings.—The Antidumping Act does 
not contain specific provisions for the review by each agency of its individual 
determinations or of the findings of dumping issued by Treasury. However, both 
Treasury and the Commission have the authority to review, modify, or revoke 
their determinations. The Treasury by regulation has long exercised this func 
tion, initially and until 1954, with respect to both less-than-fair-value and injury 
determinations, and after 1954 with respect to its single determination, of less- 
than-fair-value imports. In 1954, the Commission was given the authority to 
make the injury determinations under the Antidumping Act, and it has continued 
Treasury's practice as is recently evidenced by its review of several outstanding 
injury determinations, one of which was an inherent part of an outstanding 
finding of dumping issued by the Treasury." (S. Rep. No. 93-1298, 93rd Cong., 2nd 
Sess. 181 (1954)).

The emphasis of the question indicates what appears to be an ambiguity 
in the wording of the Commission's rule. The Commission's investigation should 
be to determine—

"Whether changed circumstances exist which indicate that, if the dumping 
finding were modified or revoked, an industry in the United States would not 
likely be injured or prevented from being established by reason of the importa 
tion into the United States of the relevant merchandise at less than fair 
value.". . .

The Commission will consider making the necessary amendments to its 
regulations.

Further, the question appears to differentiate between (1) those review in 
vestigations instituted by the Commission upon its own motion or at the request 
of a third party on the one hand and (2) those instituted upon the receipt of 
appropriate advice by the Treasury Department on the other, since it only refers 
to the former.

Nevertheless, the institution by the Commission of review investigations on its 
own motion or at the request of a third party anticipates consultation with, and 
receipt of appropriate advice from, the department, even though no prior referral 
was received from that agency. In this fashion, the statutory bifurcation of re 
sponsibility under the Act is preserved in the Commission's procedures.
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Mr. VANIK. I will give you a-n opportunity to respond to that in 
writing, but it would seem to me it might be the kind of question you 
might expect to arise at this hearing on antidumping in the 
Commission.

It would seem to me it would be one of the first questions that might 
come to our attention.

I have no further questions. Do you have any further questions ?
Mr. STEIGER. No.
Mr. VANIK. I want to thank both of you and your staff for providing 

your cooperation at this hearing, and I hope that we certainly started 
up something in utilizing the services of the Commission in this tre 
mendous issue of helping us provide an early warning system.

This committee will stand in recess until 1:30, at which time we will 
conclude our business.

[Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene 
at 1:30 p.m/]

AFTERNOON SESSION
Mr. VANIK. The subcommittee will be in order.
I would like at this point to insert in the record a letter which I just 

received from my colleagues in the U.S. Senate, Senators Birch Bayh, 
Howard Metzenbaum, Jennings Randolph, John Glenn, and John 
Heinz.

It will be entered into the record at this point without objection.
[The letter referred to follows:]

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIBS,

Washington, D.C., November 7, 1977.
Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, V.8. House 

of Representatives.
DEAR MR. CHAIRMAN : We are enclosing for your information details of two bills 

we nave proposed to deal with the current crisis in the steel industry.
The Trade Procedures Reform Act in particular should be of interest to your 

Committee in view of the forthcoming hearings on the Antidumping Act. The bill 
consists of procedural reforms in that Act and other trade statutes which we be 
lieve will streamline the process of investigating complaints of unfair trade prac 
tices and provide for more effective penalties when violations are found.

We will be introducing these bills shortly and will be pressing for Senate action 
early next year. It is our hope that your Committee will find the proposals use 
ful in its own work in the same direction. We would appreciate your including 
this information in the record of the Committee's hearings this week. 

Sincerely,
BIRCH BATH.
JOHN GLENN.
H. JOHN HEINZ III.
JENNINGS RANDOLPH.
HOWARD M. METZENBAUM.

U.S. SENATE,
COMMITTEE ON APPROPRIATIONS, 

Washington, D.G., November 4, 1917.
DEAR COLLEAGUE : It is no secret that the steel industry in America is in seri 

ous trouble. During this year alone some 90,000 steelworkers are reported to 
have lost their jobs. We recognize that a number of factors have contributed 
to this situation. Most recently, the Department of the Treasury made a prelim 
inary finding that $174 million worth of carbon steel plate was being "dumped" 
on the U.S. market. The Department also announced that it was proceeding to 
investigate an anti-dumping complaint made by U.S. Steel covering over $2 
billion worth of trade.
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Clearly, predatory pricing practices are a major factor contributing to the 
present decline of the American steel industry. As members of the Senate steel 
caucus working group, we are asking you to join us as original cosponsors of 
legislation designed to streamline the processes by which certain trade com 
plaints are considered and to amend the Anti-dumping Act of 1921 to improve 
the timetable for both investigations and imposition of duties. The Trade Pro 
cedures Reform Act will make changes in the Trade Act of 1974, the Tariff Act 
of 1930 and the Anti-dumping Act of 1921 which, we believe, will provide more 
effective remedy of present unfair trade practices by foreign competitors. In 
addition, such improvement will encourage greater utilization by domestic firms 
of these remedies and enhance protection against illegal and unfair pricing poli 
cies by foreign competitors in a consistent and timely manner. A summary of 
this legislation is enclosed for your information.

The legislation we are introducing is an important part of the overall na 
tional commitment to get our steel industry back on its feet. This adjustment 
will not be easy because of the complex nature of trade matters, the relation 
of the U.S. economy to the world economy and the nature of the steel industry. 
However, we have an obligation to the American steel producing community to 
make positive recommendations and act as a full partner with the Administra 
tion in the formulation of a comprehensive and comprehensible industrial policy 
which the American people can understand and support. While other issues such 
as capital formation necessary for plant modernization must also be addressed, 
we believe the initiative outlined in this letter represents the right steps in the 
direction of an effective remedy to the present crisis.

If you wish to join in cosponsoring this legislation, we -ask that a member 
of your staff contact either Bill Eeinsch in Senator Heinz's office at x46324, 
Chris Aldridge on Senator Bayh's staff at x48745 or Ed Furtek with Senator 
Glenn at x43353 by Wednesday, November 9. 

We look forward to hearing from you. 
Sincerely,

H. JOHN HEINZ III.
JOHN GLENN.
JENNIN&S RANDOLPH.
BIRCH BATH.
HOWARD M. METZENBAUM.

SUMMARY OF TRADE PROCEDURES REFORM ACT
In general, the purpose of the bill is to streamline the processes by which 

certain trade complaints are considered and to amend the Antidumping Act of 
1921 to improve the timetables for both investigations and imposition of duties.

A. AMENDMENTS TO TRADE ACTS

(1) Although section 201 of the Trade Act of 1974 (escape clause section) 
provides for a two-House Congressional override of a Presidential decision, 
section 203, which permits the President to revise or revoke his earlier deci 
sion, has no override provision. This amendment creates such a procedure simi 
lar to that in section 201, and in addition a) permits the President to make 
such a redetermination only once every twelve months, and b) provides that 
the Presidential determination must be made within 30 days of receiving the 
required advice from the International Trade Commission (ITC) and Depart 
ments of Labor and Commerce.

This amendment is particularly relevant to the pending specialty steel case.
(2) Section 301 of the Trade Act of 1974. dealing with trade discrimination 

cases, currently contains no time limits. This amendment would give the Spe 
cial Trade representative 45 days to begin an investigation of a complaint, 6 
months to finish it, and 45 days to begin hearings reviewing the STR determi 
nation. This amendment imposes no time limit on Presidential action pursuant 
to any STR determination.

(3) Section 303 of the Tariff Act of 1930, relating to countervailing duties, 
is amended by requiring that a Treasury investigation must begin within 30 
days of receipt of a complaint or petition.

(4) Section 337 of the Tariff Act of 1930, relating to unfair methods of com 
petition, is amended by requiring that any investigation begin within 30 days 
of receipt of a complaint.
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E. AMENDMENTS TO THE ANTIDUMPING ACT OF 1921

(1) The Act is amended to require that after a tentative finding of dump 
ing, instead of requiring a bond to cover prospective duties, the full amount of 
estimated dumping duties will be held in escrow pending a final determination.

(2) The Act is amended to require that after a final determination of dump 
ing, an across-the-board assessment of duties based on the fair value data com 
piled during the dumping investigation be conducted rather than the current 
system of case-by-case assessment based on new figures.

(3) This amendment changes the Act to speed up the investigatory process 
by making Treasury's 3 month final determination process and the ITC's 3 month 
injury investigation concurrent rather than consecutive. This would cut 3 months 
off the current 13 month investigatory process.

(4) The Act is amended to eliminate the possibility of interim referral to the 
ITC during the 6 month Treasury investigatory process (section 321 (c) (2)).

(5) The Act is amended to require an annual Treasury Department report 
of its actions to enforce the Act and the results of those actions.

U.S. SENATE,
COMMITTEE ON APPROPRIATIONS, 

Washington, D.C., November 4, 107~.
DEAR COLLEAGUE : As members of the Senate steel caucus working group, we 

are asking you to join with us as original cosponsors of the "Buy American Act 
Amendments of 1977."

While we recognize that predatory pricing practices are a major factor con 
tributing to the present decline of the American steel industry and are presntly 
preparing legislation which will improve the effectiveness of present anti 
dumping laws, we also believe that ways should be explored to assist the industry 
and provide job security by assuring an effective level of demand. Therefore, 
one part of a recovery package should, we believe, involve making constructive 
changes in the Buy American Act of 1933.

The Buy American Act Amendments of 1977 which we will be introducing 
shortly will expand the present statute to state and local government agencies 
receiving in excess of 50 percent of federal funding for their operations. In addi 
tion, it will set a statutory definition for a domestically manufactured product. 
It will also establish a .preference differential of not less than 15 and not more 
than 50 percent regulating the use of public purchases made possible by federal 
funds. A summary of this legislation is included for your consideration.

The recent findings by the Department of the Treasury and purstiit of other 
anti-dumping investigations suggest a prima facie case that foreign imports of 
raw and fabricated steel have eroded the home share of the domestic steel 
market. Had antidumping laws and other "fair trade" statutes been vigorously 
pursued in the first place, we might not be witnessing the present crisis in this 
most basic of industries.

The Buy American Act Amendments of 1977 should serve as a useful legisla 
tive vehicle to evaluate how changes in the present Act can facilitate efforts to 
solve the present industry-wide crisis. We have an obligation to the American 
steelworkers and the industry to see that the federal dollar does not inadvertently 
go to the purchase of a foreign steel product at an unfair and illegal price.

If you wish to join in cosponsoring this legislation, we ask that a member of 
your staff contact either Bill Reinsch in Senator Heinz's office at x46324 or Chris 
Aldridge on Senator Bayh's staff at x48745 by Wednesday, November 9.

We look forward to hearing from you. 
Sincerely,

H. JOHN HEINZ III. 
BIRCH BATH. 
JENNINGS RANDOLPH.

Bur AMERICAN ACT AMENDMENTS OF 1977
SUMMARY

This Bill will:
(1) Amend the 1933 "Buy America Act" to extend it to any contract, more 

than one-half of which is financed by appropriations, subsidies, loans or grants 
from, or loans insured or guaranteed by the United States or any agency or 
instrumentality thereof.
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(2) Define an article, material or supply to have been mined, produced or 
manufactured in the United States if the costs of the components, mined, pro 
duced or manufactured in the United States exceeds 75 percentum of the cost of 
all components.

(3) Statutorily establish a preference floor of 15 percentum and a ceiling of 
50 per centum of the value of the contract for articles, materials or supplies 
mined, produced or manufactured in the United States.

This provision of the bill will not be limited to the steel industry.

IMPACT
The importance of extending preferences to domestic materials in state and 

local procurements is highlighted by the partial listing of public works projects 
which receive substantial federal funding, but, because the procurements are 
handled by state and local public bodies, no preference for domestic goods is 
required:

Fiscal year 1977 
Enabling statute appropriations Projects

Public Works Development Act of 1976...._,'..$2,500,000,000..__ Municipal office buildings, court houses,
libraries, detention facilities, health centers, 
waste water treatment, and similar public 
facilities to be owned by State and local 
public bodies.

Federal aid to highways..____________ $6,600,000,000..__ Interstate and State highway construction.
Urban mass transportation fund________ $1,500,000,000..__ Mass transit.
Fedeial Housmg Acts of 1949 and 1950....___ Over $1,000,000,000.. Urban renewal projects and housing for the

elderly and disadvantage!
Housing and Urban Development Act of 1965__ Over $350,000,000... Water and sewage facilities.
Demonstration Cities and Metropolitan Develop- Over $575,000,000. _. Model cities/urban renewal construction, 

merit Act of 1966.

Mr. VANIK. The first witnesses this afternoon are from the American 
Iron and Steel Institute: Mr. Dominic King, assistant general counsel, 
United States Steel Corp., accompanied by Robert Peabody, general 
counsel and executive vice president of the American Iron & Steel 
Institute.

We have your statements. You may proceed. I have the statement 
of Mr. King. We will be happy to hear from you.

STATEMENT OP DOMINIC B. KING, ASSISTANT GENERAL COUNSEL, 
U.S. STEEL CORP., ON BEHALP OP THE AMERICAN IRON & STEEL 
INSTITUTE, ACCOMPANIED BY ROBERT PEABODY, GENERAL 
COUNSEL AND EXECUTIVE VICE PRESIDENT

Mr. KING. Thank you, Mr. Chairman.
I am Dominic King, assistant general counsel for the United States 

Steel Corp. With me is Eobert Peabody, general counsel of the Ameri 
can Iron & Steel Institute. We are here in the capacity of representing 
the American Iron & Steel Institute, which is composed of 63 member 
companies and which constitute approximately 95 percent of the 
American steel production.

Mr. Chairman, we very much appreciate your holding these hear 
ings; and I want to express our gratitude for what I consider to be the 
very searching inquiries that were made of the Government officials 
charged with the administration of the Antidumping Act that we were 
privileged to sit through this morning.

Bather than going through the prepared statement, Mr. Chair 
man, we would like the opportunity of submitting for the record 
before the record is closed a detailed statement of some of the reforms



73

in the .administration of the act which I would, like to address myself 
to very briefly and then answer any of your questions.

Mr. VANIK. Without objection, your full statement will be submitted 
in the record. You may .proceed as you see fit.

Mr. KING. Thank you.
[The prepared statement follows:]

STATEMENT or DOMINIC B. KING, ASSISTANT GENERAL COUNSEL, UNITED STATES 
STEEI. CORP., ON BEHALF or THE AMERICAN IKON & STEEL INSTITUTE

•Mr. Chairman, my, name is Dominic King, Assistant General Counsel, U.S. 
Steel Corporation..! am accompanied by Mr. Robert Peabody, General-Counsel 
and Executive Vice President, American Iron and Steel institute. I am appear 
ing today on behalf of the American Iron and Steel Instittue whose 63 member 
companies constitute approximately 95% of American steel production.

Before proceeding further, I wish to express our appreciation to the Chairman 
ot this Subcommittee for your involvement and active interest in the steel trade 
problem, as evidenced by this, arid other hearings. It is a difficult problem for us 
and for the country. We credit the Subcommittee for its efforts-in highlighting 
the problem and supporting efforts to effect a solution.

As requested by the Committee our oral presentation will not exceed three 
minutes. However, we shall submit for the record a more detailed statement of 
our views. At the outset, we wish to emphasize that the Antidumping Act of 1921, 
as amended, can be a most effective statute for the rectification of unfair trade 
practices. We have only one caveat—the Act must be properly administered. 
Indeed, we feel there is room for vast improvement in the prompt and vigorous 
administration of the Act.

Under present Treasury administrative procedures withholding of appraise 
ment on imports occurs on or after the date the Treasury announces its determi 
nation of sales at less than fair value. Thus, the Treasury may take six or nine 
months to determine sales at less than fair value and only then ordinarily does 
it withhold appraisement on imports. Accordingly, imports which enter the U.S. 
market after the announcement of a full scale investigation, but before the six 
or nine months have elapsed, ordinarily escape any dumping duties even if they 
are sold at less than fair value.

The effect of such an administrative procedure is to give an affirmative signal 
to foreign producers to continue sales at less than fair value after the full scale 
investigation and even to expand their sales in the U.S. market at dumped prices, 
if they can clear their products through U.S. Customs before the six or nine 
months have elapsed.

Section 201(b) of the Antidumping Act of 1921, as amended, permits the 
Treasury to withhold appraisement on imports as much as 120 days prior to the 
date a full scale investigation is initiated. Under this authority, the Treasury is 
authorized by law to withhold appraisement on imported steel on and after the 
date of notice of a full scale investigation of a steel dumping complaint, rather 
than a date six or nine months later. We urge this Committee to support such a 
change in administrative procedure and the Treasury to adopt such a practice 
since it is consistent with the existing law. This approach would deter steel 
importers from importing at less than fair value while dumping proceedings are 
underway, and should immediately be put into effect.

This point is exceedingly important to those domestic steel producers including 
U.S. Steel Corporation, National Steel Corporation, and others who have ini 
tiated or may be affected by pending dumping complaints.

One other comment relates to the constructed cost provisions added in 1974. 
This appears to be a sensible and meaningful addition to the act. So far our 
experience under it is limited. We have high hopes that Treasury will apply it in 
the spirit in which it was conceived by the Congress.

Thank you Mr. Chairman.
Mr. KING. Mr. Chairman, I have represented United States Steel 

Corp. in antidumping cases for perhaps 12 years and I would like to 
relate my experience in the administration of the Antidumping Act 
with respect to many of the questions that were asked of the Govern 
ment officials this morning.
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You quits rightly perceived, I believe, that the present members of 
the Treasury Department particularly inherit the transgressions of 
previous administrations, if I may say so, and this is without any 
partisan—it didn't matter whether it was a Republican or Democratic 
administration.

One of the things that I would like to start with is the question of 
the alert of the Treasury and Customs Bureau to the question of dump 
ing and the unwillingness of them to prosecute these cases themselves.

Mr. Chairman, back in 1969,1 believe it was, we first approached the 
Treasury Department and the Bureau of Customs with a specific pro 
posal in which they would monitor imports that were taking, say, 
above 5 percent of the market where it was quite clear to everyone con 
cerned that there was actual or threatened danger to that industry 
whereby they would install a computer program in which they would 
set forth, Mr. Chairman, the home market price as well as the export 
price. They would look to see whether or not the prices appeared to be 
reasonable on their face and have a computer program which would 
kick out evidence of dumping. Since the Treasury Department itself 
advised us that they were unwilling at that time to initiate a dumping 
proposal themselves, we suggested that they could at least alert the 
industries involved of the fact that there were indications of dumping 
and provide them with the evidence that was a matter of public record 
that indicated dumping might be taking place.

Indeed, they could formalize this by means of regulations that would 
require every 3 months or so they publish what we called an 
"antidumping alert" for industries that were being faced with ever- 
increasing imports.

We met with them on several occasions and if it would be of interest 
to the committee, at the time we submit the more detailed statement, I 
would like to supply you with the letters that we exchanged with the 
Treasury and the Customs Bureau at that time recommending this 
procedure to be followed and that there be installed a computer pro 
gram that would more clearly alert the industries to the fact that this 
was occurring and relieve the industries of much of the burden im 
posed upon them under the present administration of the act whereby 
it is necessary to go and determine the home market prices, determine 
the comparability of the products, try to find out what the export prices 
are; and then in the case of the United States Steel Corp., Mr. Chair 
man, this is the nonconfidential submission which we recently filed, 
which they referred to, and the confidential submissions are perhaps 18 
inches of material and required well over a year of intensive effort and 
substantial cost in order to accumulate the necessary information.

That is a burden that I think can be better obviated by more effective 
administration of the antidumping statute and I would suggest that if 
the Treasury remains reluctant to themselves process antidumping as 
it occurs, that they might well take another look at the suggestions we 
made to them as to publishing the information that at least comes to 
their attention of dumping and make it known to the industries in 
volved who then at least have some prima facie evidence on which 
they could pursue the matter.

I certainly welcomed the actions of the committee this morning with 
regard to the British Steel Corp. I think that that is very much to be 
commended.
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The other problems that we have experienced with the administra 
tion of the antidumping statute not only come to this question of how 
do you find out that dumping is occurring, but then with the rigors of 
complying with the regulations in filing an acceptable dumping com 
plaint. I think that this has been compounded by one provision put 
into the 1974 act that requires the Treasury to look to see whether or 
not there is evidence of injury or threat of injury before they will 
proceed.

This has resulted in Treasury setting forth the long series of regula 
tions on what is required of the complainant in setting forth in his 
complaint to the Treasury which, after all, has the basic jurisdiction of 
determining fair value sales, a great deal of information with regard 
to the question of injury. I think this could be somewhat simplified, 
Mr. Chairman, and that those regulations should be reevaluated by 
the Treasury in order to avoid any needless requirements that they 
impose on the complainants.

Once the complaint is filed, then we have this question of what hap 
pens in the interim before there is a tentative affirmative determination 
and a withholding of appraisement.

Under the statute the Treasury Department could statutorily amend 
their regulations to provide, I think, a remedy that has been suggested 
to them by us at least 8 years ago and that is that it should be in the 
regulations that once a finding is made that there is evidence or reason 
to believe that there is evidence of dumping and withholding of ap 
praisement notice is issued, the withholding of appraisement should be 
effective on and after the date either of the filing of the complaint or 
on and after the date of filing the notice that Treasury's going ahead 
with the preliminary investigation.

This would stop the 6- or 7-month period of time that an importer 
has to continue his dumping before he has to pay any penalty. Those 
are free months of dumping the way they administer it today. 

Mr. VANIK. They come in without any strings attached to them ? 
Mr. KING. That is correct. "We suggest that this recommendation 

would give them a method for dealing with this situation. They only 
have to amend the regulations to make them conform with the statute. 

We have also experienced in some of the cases where we have been 
successful, and have won, the long delay in assessing or actually col 
lecting the dumping duties because each new entry that comes in after 
a dumping finding is made constitutes, if you will, an entirely new 
dumping proceeding whereby the importers invariably—and the Gov 
ernment confirmed it, in 100 percent of all the imports that come in 
thereafter—they reassert the fact that there have been changes in the 
price they are selling in their home market or in export, or there have 
been changes in the differences in circumstances of sale, different com 
missions, different product being sold, product differentiation, and 
these adjudications are made by the Customs Bureau without any open 
hearing or without the complainant or anyone in Congress in the over 
sight capacity really knowing what is happening on an entry-by-entry 
basis.

Again, Mr. Chairman, we have made specfic proposals to both the 
Treasury and to Customs that they ought to at least amend their regu 
lations on the enforcement aspect of the dumping complaint once 
found, in order to permit the complainant at least to be notified when 
they are going to make a change that reduces the original margin of
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dumping so that there can be an opportunity to be heard to'assess the 
validity, the accuracy and the truthfulness, if you will, of the asser 
tions by the exporters and importers as to either the changes in prices 
or the changes in the differences in circumstances of sale.

This again I would commend, to the committee as something that 
would be done to better enforce these entries and I think it would help 
to speed up the collection as well.

.Another suggestion that I would make is Treasury, instead of giving 
them'3 or 4 years without having to pay the additional duties whereby 
they 'ate able- to post bond for a rather modest outlay, that instead of 
that, once the dumping duty is known at the outset and the margin, 
that at least'for a period of time, say 6 months, that that be collected 
and, if necessary, be retained in an escrow account in the Treasury so 
at least our Government has the use of the money rather than the im 
porter and if it is determined at a subsequent time there has been an 
overassessment of the duties—this happens all the time on duties, the 
importers are very alert to their own'rights on all classifications and 
assessments of duties—it would have, in fact, paid more of the duty 
than they should have.

Mr. VANIK. What would happen if they overpaid ? They could claim 
interest for that, could they not?

Mr. KING. I think they could claim interest on that, but I would 
rather the Government 'of the United States had the money and im 
porters did not have this free ride.

Mr. VANIK. How about the issue that it is a cheap loan on the duty 
under the bond system?

' You do agree that this whole thing could be practically computer 
ized at the collector's level where there might be a reference price 
clocked into the computer on various classifications that are under ex 
amination or under question. And the minute an invoice came in that 
was more than a percentage point or some such distance away from 
the reference, it would trigger a report out that would come out auto 
matically on the item coming in?

Mr. KING. Yes, Mr. Chairman.
Mr. VANIK. Does that seem too complex to you?
Mr. KING. No, indeed it didn't at the time we proposed it to them 

and it still doesn't to this date.
Mr. VANIK. I didn't know you proposed it, but I am on the same 

track. I felt the same way about it. I felt the imports that are trouble 
some and unfair should be spotted sooner than they are given this 
identity and the sooner the practice is stopped or restrained, the more 
effective the procedure. Otherwise, it loses its efficacy.

Do you have any questions, Mr. Frenzel?
Mr. FRENZEL. Mr. Chairman, first of all, I apologize for my tardi 

ness and I thank the gentleman for his execellent testimony.
In the matter that you were just discussing I am a little concerned 

about the due process problem. When we revised the custom law this 
year, one of our greatest concerns, at least in the House-passed bill, 
was that the Customs and Treasury Departments had too much lati 
tude in determining fees, penalties, assessments, and duties on their 
own initiative without due process.

It would worry me a little bit if we were to collect excess or extra 
duties before the person from whom they are taken has a chance to go
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through, the process and prove whether he is, in fact, guilty or whether 
those duties are actually owed.

Mr. KING. Well, Mr. Congressman, I did not suggest that and that 
was not the proposal that we had made to the Treasury.

Our proposal was only after there was a finding of dumping, namely, 
that there was a finding by the Treasury Department that there were 
sales at less than fair value, after the Tariff Commission had found 
that there was injury arid then there was an imposition of a dumping 
duty, at that point in time would be determined what the range of 
dumping duties are. •

What we were suggesting to the Treasury to simplify the administra 
tion of the act was that for a period of time thereafter that that mar 
gin be collected on the entries as they came in and that it 'be reviewed, 
of course, periodically; arid where the importer was able to show satis 
factorily to them, say, every 3 months or so that there had been some 
changes either in the pricing at home or abroad or their cost situation 
changes or differences in circumstances of sale, that there then would 
be the opportunity for the Treasury to consider this, and if at that 
time there is in fact going to be a reduction of the first determined 
margin of dumping, that at least the complainant under his due proc 
ess, who is the industry being injured, at least can be alerted to the fact 
that this is what is being clamied and contemplated by the Treasury, 
and before there is adjustment downward of the dumping margin, we 
had suggested as an idea that it would help both the Treasury and cer 
tainly the industry to have the opportunity that before this change 
were made, they at least have the opportunity to be heard and to re 
view the information and provide whatever input they could.

I was not suggesting that there be this abrogation of anyone's rights. 
Indeed, I think, as we were listening to the testimony of the Treasury 
and to the limited number of people who are assigned in this area, any 
thought that there was going to be an abrogation of due process, I 
think, is dispelled by the mere fact that they have so few people to do 
such a very large job.

Mr. FRENZEL. That makes lack of due process even worse, if in fact 
it ever exists.

Thank you very much for your clarification.
Mr. VANIK. Thank you very much. We will await your statement 

for the record.
Thank you for your testimony.
Our next witness will be Roger Regelbrugge, president of Korf 

Industries.

STATEMENT OF ROGER R. REGELBRUGGE, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, KORF INDUSTRIES, INC., CHARLOTTE, N.C., 
ACCOMPANIED BY SCOTT LOWDEN, VICE PRESIDENT AND GEN 
ERAL COUNSEL; AND CHARLES 0. VERRILL AND BART S. FISHER, 
COUNSELS

Mr. REGELBRTTGGE. Thank you, Mr. Chairman.
I am Roger Regelbrugge, and I am president and chief executive of 

ficer of Korf Industries. We are involved in making steel. To my left 
is Scott Lowden, vice president and general counsel of our corpora-

99-627—77———6
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tion; to my right, Mr. Charles Verrill and Mr. Bart Fisher, of Patton, 
Boggs & Blow.

We have a prepared statement which has been given to the staff.
Mr. VANIK. Your statement will be included in the record as sub 

mitted. We would appreciate your summarizing it so we can move to the 
questions.

Mr. KEGELBKUGGE. Thank you.
We have two subsidiaries in the steel business, Georgetown Steel 

Corp. and Georgetown-Texas Steel Corp. We employ about 3,300 peo 
ple in those subsidiaries and make about a million tons of steel, mostly 
wire rod, per year.

We believe we have among the most efficient and technologically 
farthest advanced steel mills for that product, wire rod, in the world. 
Imports of wire rod into the United States amount to 50 percent of 
U.S. consumption and I would like to stress that point because within 
the steel industry there are significant differences by the types of prod 
uct as to the percentage of imports.

Early in September in spite of what we believe to be our advanced 
technological manufacturing position, we found it necessary to file 
antiduming petitions against several French importers and the results 
of the preliminary margins of 56 percent have been found. Needless to 
say, to ourselves and other people in our kind of business, injury would 
be substantial with those dumping margins.

Our objective as a corporation is very simple. We know how to 
compete and we are ready to compete. We are not too concerned about 
getting special government protection, but what we are concerned 
about is getting the enforcement of the laws of the land, in getting 
that enforcement as early as it can possibly be made available.

We fully support the suggestions that have been made a few minutes 
ago by the American Iron and Steel Institute in connection with po 
tential retroactivity of dumping-related duties and, as we heard 
earlier, that is an option the Treasury Department has presently with 
out requiring any additional authority. This is an option that they 
could exercise today. We believe it should be exercised.

We are very much concerned about the talk of rationalizing the in 
ternational markets or about bilateral or multilateral arrangements 
which would create quotas, voluntary restraint agreements or the like.

We believe that we compete with a number of companies that are 
government owned or very strongly government supported. These bi 
lateral or multilateral agreements, if they came into being, would, in 
fact, be a step in the direction of government control of our industry 
in the United States and, in fact, of nationalization of the steel in 
dustry worldwide on a gradual basis.

This morning, Mr. Chairman, you have brought up some issues 
which perhaps point at some real basic problems in the way the pres 
ent laws are being administered or applied. It is costly, burdensome 
and time-consuming for a company such as ours to find all the evi 
dence required in home markets of importing violators and then to 
find the proof and demonstrate that dumping is, in fact, occurring.

But even when the Treasury Department finds that such action is 
dumping, only those companies that were cited in our complaint are 
then prevented from continuing that practice or at least they are sub 
ject to these duties. But every other importer could continue to import 
at the same prices or lower, and unless he was specifically also men-
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tioned in a similar complaint that had been successfully handled, 
there would be no effect on him from that first antidumping 
complaint.

Your suggestion this morning, or your example, Mr. Chairman, of 
British Steel Gqrp. selling carbon plate $40 below the Japanese dump 
ing price level is an illustration. British Steel under the law of this 
land in the way it is applied is allowed to continue to do that if there is 
nobody who brings a complaint against them, even though the Japa 
nese have already been found guilty of dumping.

It would be our recommendation that once in a major product cate 
gory dumping has been found by the Treasury Department, that such 
product category immediately would be—— 

Mr. VANIK. Apply to everybody ?
Mr. REGELBRTJGGE [continuing]. Would be put on the early warning 

list you have talked about at least with clear indications whereby no 
additional cases would be required, no additional burdensome and 
costly cases by the manufacturers such as ourselves, but that the rem 
edy could, in fact, be across the board for that product category.

And while we are not now talking about remedy in terms of duties 
to all importers, what we are talking about is that through that dump 
ing margin be established by the Treasury Department a price level 
below which imports automatically become suspect, and it would be 
the Treasury Department's requirements or function to initiate in 
vestigations on its own whenever those price levels are violated. That 
is a recommendation which we would like put into the record.

We are somewhat concerned, Mr. Chairman, this morning at one 
time you mentioned that perhaps the Treasury Department or the In 
ternational Trade Commission could drop or be instrumental in having 
dropped all antidumping cases pending.

We are very much concerned about that because, as far as we are 
concerned, that is what the Europeans and Japanese would like to 
arrange with our Government. In my own personal estimation—and I 
am not a lawyer—I believe such an arrangement would be against the 
law of the land and we should do everything we could to make sure 
that our rights are safeguarded and that we pursue our cases.

Mr. VANIK. The point that I wanted to make—I don't know wheth 
er I made it clear or not—but I felt there was just too much discretion 
in Treasury. Under present law they could drop those cases any time 
they felt like it.

Mr. REGELBRUGGE. This is of great concern to us.
Mr. VANIK. Without notifying anybody, without doing anything 

more about it. That is precisely what got us into difficulty on the televi 
sion problem.

Mr. REGELBRUGGE. It is also precisely what the Europeans and Jap 
anese expect we will do one of these days. So it is of great concern to 
the industry.

Mr. Chairman, with this I think I will stop my part of the presenta 
tion and we are prepared to answer questions if there are any.

[The prepared statement follows:]
STATEMENT OF ROGER R. REGELBRITGGE, PRESIDENT AND CHIEF EXECUTIVE OFFICER,

KOBF INDUSTRIES, INC.
My name is Roger R. Regelbrugge. I am President and Chief Executive Officer 

of Korf Industries, Inc., One NCNB Plaza, Charlotte, North Carolina. I am here 
to testify on behalf of my company in connection with the importation of low
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carbon wire rod at less than fair value and to describe some of the 'activities 
which led to our filing of claims of dumping before the Treasury Department.

Korf Industries is the parent company of several steel-making and steel- 
associated subsidiaries operating within the United States. Our combined com 
panies employ approximately 3,500 persons. We own two steel mills, one located 
in Georgetown, South Carolina, the other in Beaumont, Texas. These facilities, 
the last of which was only recently completed, are generally recognized as 
among the most modern, cost efficient mills of their kind in the world. The 
technology we have developed in our own operations is advanced to the point 
where foreign, and domestic producers seek our technical assistance and partic 
ipate in our operations training programs.

Our labor relations are good. Our management style is aggressive.. And we 
know how to compete. Nevertheless, in early September of this year we felt 
obliged to bring a claim under the Antidumping Act of 1921 charging French 
importers of low carbon wire rod with violations of that statute .based upon 
a conscious and sustained effort on their part to overproduce and to sell the 
product of their excess capacity at less than fair value in the United States. 
Shortly after our claim, U.S. Steel filed its more celebrated action against 
Japanese importers. Then, encouraged by some of the preliminary rulings of 
the Treasury. Department, several other domestic steel producers followed suit.

Because of our business associations we believe we can speak with some 
authority about the nature of the steel industries in Europe and other parts of 
the world, their origin and the motivation governing their market behavior. We 
hope that our message will reach those for whom free trade is the principal 
objective of international commerce, because our company shares that objective.

Fair competitition is the cornerstone of any viable philosophy of free trade. 
All of us know that our principle trading partners in Europe and Japan began 
the postwar era at some substantial economic disadvantage. With few excep 
tions, governments found themselves obliged to finance and support large seg 
ments of their basic industries. Steel was perhaps the key industry in this 
respect and, for reasons which need no explanation, the postwar reconstruc 
tion of the steel, industry became a focal point of national attention and a bell 
wether of economic recovery.

In Europe, the visibility of the steel industry and its high labor content has 
attracted government intervention and rationalization of production and pric 
ing to an extent which would not be easily understood by the American busi 
nessman operating domestically. Supply has substantially exceeded the demand 
for steel in European markets since early 1975, and it is perfectly natural in 
that economic environment that governments, many of which own substantial 
sectors of the industry, should come to their aid. Efforts by individual nations 
of the Common Market, however, were fragmented and by December 1976, rep 
resentatives of the European Economic Community developed the Simonet Plan 
for the purpose of monitoring and rationalizing production and other industry 
practices by producers in each member state. The Simonet Plan was soon found 
inadequate to cope with the developing steel crisis. In April of 1977, the Davi- 
gnon Plan was instituted to "rationalize" or "fix" minimum prices for steel 
products sold with the EEC.

Each of the distinguished members of the steel industry present at this hear 
ing knows how bleak his future would be if he were caught "rationalizing" 
prices with his counterpart in a competitive company in the United States.

Postwar dependence of the European steel industry on government protec 
tion has so altered the economics of marketing and production that many of 
the assumptions of supply and demand and cost efficiency which could be made 
confidently within our domestic market do not apply to import competition. 
Foreign producers can fix prices to subsidize dumping in the United States. 
They can maintain uneconomically high rates of production while dumping 
their overcapacity in the United States. The result is to maintain a high level 
of employment in the home country while displacing American steelworkers 
whose companies must respond to lower product demand. Such foreign pro 
ducers do not suffer shutdowns, writeoffs or bankruptcy for their mistakes 
or for their lack of cost-price efficiency. No one in the steel industry would 
seriously contend that Britian's state-owned enterprises are transporting their 
product across oceans and competing in world markets by virtue of their cost 
efficiency.

Suggestions were recently made at a meeting of the International Iron and 
Steel Institute in Rome to the effect that European producers would look favor 
ably upon the negotiation of restrictions on quantity of steel entering the United
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Sates from Europe. Once again, this non-market solution, negotiated by and be 
tween governments seems a natural solution for European producers who would 
like to rationalize international markets just as they rationalize their own. 
That proposal is clearly not appropriate for our industry.

Instead, we request only the vigorous application of laws the enforcement of 
which the jurisdiction of the Treasury Department. Our small company has 
suffered substantial injury for a sustained period of time from importers who 
cannot conceivably justify the prices at which they are selling in the United 
States. Preliminary investigation by the Treasury Department has shown evidence 
of dumping at margins in excess of 56 percent. Our company has filed antidumping 
claims against French importers. We will file additional claims against importers 
from other nations shortly. Such importers, coming primarily from the United 
Kingdom, Brazil, Canada, South Africa, Mexico and Eastern Europe currently 
occupy more than fifty percent of our market for low carbon wire rod. Their 
activities, guided as they are by political rather than economically justified objec 
tives, have severely threatened the continued viability of domestic production 
of this product. We believe we can demonstrate the elements of dumping and the 
severity of economic injury necessary to bring our dumping laws to bear on 
these violators. In addition, we are seriously considering the preparation of 
private treble damage actions under the Predatory Antidumping Act of 1W6 
as was done in a pending case brought by Zenith against Japanese importers of 
television sets.

We urge the Treasury Department to take the initiatives available to them 
under Section 201 (b) of the Antidumping Act of 1921. It is clear that Treasury 
has the statutory power to apply special dumping duties retroactively for a 
period of up to 120 days prior to the date on which a full scale investigation is 
initiated. In practice, the retroactive application of sanctions has never been used. 
As a result, the party claiming1 injury as the result of dumping must wait for 
periods up to ten months after instituting its claim before relief can be granted. 
Since such relief is not retroactive, the importer against whom the claim was made 
can continue to dump products with impunity even after the preliminary deter 
mination is made by Treasury to proceed with a full investigation. We believe that 
in the circumstances now existing in the steel industry, sufficient notice has 
been given ot importers who would dump their products in the United States 
markets that sanctions should apply against violations occurring during the 
pendency of an investigation.

Mr. VANTK. The other thing I was concerned about is as we get to 
the automobile cases where the dollar amount is such a tremendous 
sum that Treasury made a political decision to just drop it. We have 
to establish procedures that will be clear-cut, and they will follow 
through, and there will be a regular format in terms of whether they 
are closed or whether they remain open. I didn't intend to suggest 
that we would be dropping those cases. I wanted to have a clear, under 
standable procedure that would indicate when a case is closed, what 
happens to it if it isn't closed, and what the proceedings should be to 
dispense with the matter so we could clear the decks for further and 
more vital decisions coming onstream.

Mr. Frenzel, do you have any questions ?
Mr. FRENZEL. No, I want to thank Mr. Regelbrugge for his testimony 

and I simply would ask this question: Is all the steel that you produce 
for the domestic market ?

Mr. REGELBRUGGE. We produce, as I said, about 1 million tons of steel 
per year, and we sell practically all of that in the domestic market. 
It has happened, however, that we have exported as many as 30,000, 
40,000,50,000 tons of steel out of this country, mostly into Latin Ameri 
can countries when that happens.

Mr. FRENZEL. What are you making, rebars ?
Mr. REGELBRUGGE. No, our primary product is wire rod, low and high 

carbon. We make some rebar, but primarily we are in the wire rod area.
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Mr. FRENZEL. Thank you very much, sir.
Mr. VANIK. Let me ask you this: In the preparation of your George 

town case, in a case like this, it came as a tremendous cost to you and 
it really involves sending people to all the foreign countries pretty 
much.

Mr. REGELBRUGGE. That is exactly right.
Mr. VANIK. To get information they get on a private citizen basis.
How do they get their information ?
I am trying to visualize myself in this as being sent to a country 

abroad to get information on an antidumping case.
Where, would you get the information ?
Mr. REGELBRUGGE. Well, Mr. Chairman, it is almost an impossible 

task.
In fact, it is even difficult in the United States because once we try 

to illustrate or get evidence that importers have in fact sold at these 
very low prices in this country, some of the people who buy from these 
importers, :bona fide customers of these importers, do not really want 
their case or their paperwork brought into the controversy.

Mr. VANIK. Into the litigation, no; they don't want to become parties.
Mr. REGELBRUGGE. Right. So, all the more so in the country of origin 

of the product, it is very difficult.
Mr. VANIK. Say you send a team abroad, how would they proceed ?
I am trying to visualize how they would get together and establish 

a case on foreign production.
Mr. REGELBRUGGE. Our general counsel who supervised getting the 

facts in Europe on the first one would like to answer that.
Mr. LOWDEN. Actually, I would like to talk about what we did and 

why it was a little easier than the normal case would be.
In this particular case, we were looking at French importers of wire 

rod. The French being members of the Common Market are subject 
to what they call the Davignon plan which is a plan which would be 
considered in the United States to be price fixing.

Mr. VANIK. Minimum price fixing in the market.
Mr. LOWDEN. That is exactly right and that requires reporting to 

the EEC the price levels at which they are selling, on a regular basis. 
So, we are fairly fortunate in being able to go to Brussels through 
corresponding law firms and get the information directly out of Brus 
sels as to what the reports were since the reports were public.

So, in that particular case it was probably considerably easier than 
we would face if we went to a country like Brazil or some of the other 
countries which are not associated with the Common Market and do not 
have similar reports.

In fact——
Mr. VANIK. And you wouldn't know if the reports of the Common 

Market had not been published.
Mr. LOWDEN. I think we would have had a considerably more diffi 

cult time.
That is one of the severe problems with private investigations to 

initiate an antidumping suit. It is one that we face now because the 
only dumpers in the United States are not European, although they 
are substantially a part of our particular product market.
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We have been looking at Brazilians, we have been looking at even 
Canadians, looking at the Mexicans, and we would virtually have to go 
through the entire range of every hemisphere to cover the dumpers 
that have been acting in the United States in our product market to a 
substantial degree.

Mr. EEGELBRUGGE. There is no question that the price erosion that 
has been caused by this price activity in the last couple of years is 
really a catastrophic circumstance.

Mr. VANIK. Let me ask you this: The Davignon plan sets a minimum 
price, doesn't it ?

Mr. EEGELBRUGGE. Eight.
Mr. VANIK. Let me ask you one question: Would the British steel 

be above or below that minimum price ?
It would seem to me——
Mr. EEGELBRUGGE. The steel price that you have talked about is way 

below that minimum price.
Mr. VANIK. Here is an obvious situation, the Davignon plan sets 

a minimum price. It is a published price for the Common Market, 
published in Brussels.

If we have steel here that appears at a lower price and to which you 
have to add transportation, it would seem to me that right on the face 
of it, it is just an obvious situation that nobody ought to do anything 
at Treasury; they ought to move right in.

So, here this price is published; isn't it?
Mr. REGELBRTTGGE. That is right.
Mr. VANIK. In the items you stated in the British import, the items 

are all categorized so you can tell by that category what the price is 
in the Common Market?

Mr. LOWDEN. In the Common Market, yes.
Mr. EEGELBRUGGE. This is how in our case a 56-percent dumping mar 

gin is established. Just think, 56-percent market differential.
Mr. VANIK. Could you provide for the record or tell us how we could 

just determine the difference between the Davignon plan for steel in 
the Common Market and how does it compare with what we have put 
in the record this morning on the British steel case ?

Mr. LOWDEN. It is about a $168 per metric ton difference or dumping 
margin.

Mr. VANIK. Over the EEC price ?
Mr. LOWDEN. The home market price required bv the EEC, which 

was reported by the French to the EEC is $280, or $168 over the U.S. 
domestic price.

Mr. VANIK. As far as European steel, the Davignon plan provides 
a reference price, doesn't it ?

Mr. EEGELBRUGGE. That is right.
Mr. VANIK. A perfectly valid reference price.
Mr. VERRILL. In the complaint in the Georgetown case, which we 

would be happy to furnish with the exception of the confidential por 
tions, there is a complete description of the method whereby the 
Davignon plan works, a description of the six products for which mini 
mum reference, price has been established; and also a statement which 
we have found in recent European community publications to the ef-
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feet that producers of some 95 percent of the steel produced in the 
European community had agreed to abide by these minimum reference 
prices.

We can get this for you very promptly.
Mr. VANTK. But not everybody has to abide by it. It is possible some 

could bring stel here at a lower price ?
Mr. VERRILL. They are not mandatory; no. We believe it to be an 

agreement presumably by which the parties agree to abide by these 
prices and we expect they do in their own market.

Mr. VANIK. Thank you very much.
Are there any more questions ?
Mr. FRENZEL. No, thank you, Mr. Chairman.
Mr. VANIK. The next witness will be Mr.-William Knoell of the 

Cyclops Corp.

STATEMENT OF WILLIAM: H. KNOELL, PRESIDENT, CYCLOPS CORP., 
ACCOMPANIED BY DONALD E. de KIEFFER, COUNSEL

Mr. VANIK. We are happy to have you with us. I would suggest that 
we have your statement, so you may read it or summarize from it.

Mr. KNOELL. I will run through it very quickly in summary fashion.
First, I am Bill Knoell, president and chief executive officer of the 

Cyclops Corp.
We are a steel company headquartered in Pittsburgh, ranked around 

llth or 12th in size.
Of course. I have ben involved in the specialty steel cases since we 

have a significant amount of specialty steel in our mix, and as a result 
I am very acutely aware of the import problem and the impact it is 
having.

These products have been sold at prices which we consider to be 
dumping.

The issues I would like to deal with are broader than we have been 
talking about this morning, Mr. Chairman.

Three weeks ago President Carter promised the industry that he 
would begin to vigorously enforce the acts and this offers a lot of 
promise.

But if you look back at the history of the dumping laws as you have 
done this morning, somehow you have a feeling it is an empty promise.

Let me just, take a minute and run back through the history of this 
law. As you know, the first dumping act was back in 1916. It offered 
injured American industries the opportunitv such as is under the anti 
trust laws to bring a treble damage suit. The problem was that you 
had to show malice on the part of the foreign exporter.

The problems encountered with that were such that in 60 years we 
have only had three such cases. In 1921 they recognized the problems 
inherent in the 1916 act and we have the act of 1921, which is essen 
tially the act we are talking about today.

I would like to make the point that the basic concept of our anti 
dumping laws is over half a century old, and it has not been changed 
substantially.

There were changes in the 1974 act, but what I want you to focus 
on is the enormous change that has taken place in those 50 to 60 years.
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We have gone through the deepest depression in our history, the 
worst war, international trade has increased 4,000 percent, we have 
over 100 new nations, and the most important thing that has happened 
is that the rules of the road have changed.

We have no longer countries operating in a free market economy on 
the comparative advantage.

In 1977 we are dealing with economies that are government-domin 
ated and much different. Most of the major trading nations and almost 
all the developing nations have rejected the law of comparative ad 
vantage. Social and political goals have replaced economics as the mo 
tivation behind trade.

Other countries insist upon full employment. They will sell pro 
ducts at a loss. Government ownership and subsidization of basic in 
dustries has become a rule, and governments answer to the voters, not 
to the stockohlders.

The profit motivations become secondary.
Thus, the basic assumptions under which these acts were passed 60 

years ago are no longer relevant to the trade. I think that that is one 
of the big problems that we have in trying to deal with it today.

Let me deal with what I consider three fundamental weaknesses 
and these are beyond procedure.

While there is some recognition in the act of the possible existence 
of what are referred to as nonmarket economies, this has been inter 
preted to be limited to Communist countries.

There is no recognition at all of the possibility that there can be par 
tial nonmarket economies, that is, they can take a basic industry and 
operate it on the basis other than a true market economy.

There has been much discussion of British steel. I think we all would 
say that fundamentally the British economy is a market economy, but 
the steel industry is not.

Second, it seems to me, and this is an important point, that the act 
has to be given some sort of teeth. You know, it is incredible there is 
no penalty if you violate the law.

There is no incentive on the part of the foreign producer not to 
dump. If he gets caught, all he is told is he "better comply from 
now on."

This creates a very serious problem because frequently when you 
bring a dumping action you must proceed against a particular country 
and a particular product, and Avhat happens is a shifting of the 
product.

You bring dumping in one country, you are successful, the trade 
shifts to another country.

Another country is willing to step in and fill the gap because they 
see no threat at the end of the action if they take it.

What we need is to tell those who are going to engage in these prac 
tices that they have to do so at some peril.

There should be fines, penalties involved, there should be a method 
for the U.S. industry that the injured could proceed against these 
predatory practices to recover damages such as the case when we pro 
ceed against a conspirator in the domestic market.

Then there is one other basic concern that I have as I look at the 
law, and that is that continuing sales below cost should become a per 
se violation.
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By "cost" I mean the total cost as would be constructed in a market 
economy.

Let's look for a moment at the procedural problems which you have 
been talking about this morning in your inquiries.

Antidumping proceedings provide for secret evidence, no cross- 
examination, secret witnesses, no discovery of evidence, no deposi 
tions, no interrogatories, no adverse hearings, no trial.

It seems to me some of the problems that were alluded to this morn 
ing and the burden the Treasury has could be solved if indeed the com 
plainant had to come in and present his case and he was confronted 
before them by the foreign producer with counterevidence.

The problem now is they take on the investigation on their own and 
as you have discussed as the morning wore on, there is no opportunity 
for the industry involved to become involved.

There is a problem involved that the Treasury can expand its in 
vestigation to include companies and products that you never com 
plain about.

In fact, they can turn out averaging the results of a company that 
is dumping, a product that is being dumped with others you have not 
complained of and say on averaging the products coming in there is 
no dumping.

Just to end my comments quickly, let me run through a series of 
procedural changes in addition to the basic concepts that I covered 
earlier that I think need some attention.

The counsel for all parties should be permitted to see the evidence 
gathered in the course of the investigation and fully participate in 
the proceedings.

I think this would not only open the hearings, but that it would 
expedite the handling of some of the problems. The burden Treasury 
now has in presenting the case could to some extent be borne by the 
complaining party, and the opposition would be there to counter the 
answers.

There could be an open hearing.
After an investigation is launched, the goods which are alleged to 

be dumped should be admitted only under bond so there is some 
penalty during the period of investigation once there has been a 
preliminary finding.

Again, the procedures should be shortened.
I think that has been dealt with adequately. The averaging of the 

products should be stopped.
Outstanding dumping findings should be investigated on an 

ongoing basis.
It seems to me that one thing you could do would be to have the 

Treasury and the ITC report to the Congress on a regular basis con 
cerning their enforcement of the act.

Finally, I think that we should provide that refusal of offshore 
producers to cooperate would result in an automatic finding of dump 
ing against them.

Thank you, Mr. Chairman, for the opportunity of presenting what 
I consider to be a very serious problem for our industry overall.

Mr. VANIK. You have given us some very, very fine testimony.
I am going to try to see that we direct our attention or the atten 

tion of everyone who needs to know the recommendations you made.
[The prepared statement follows:]
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STATEMENT OF WILLIAM H. KNOELL, PRESIDENT, CYCLOPS CORP.

I sincerely appreciate the opportunity to present my views regarding the Anti 
dumping Art. As you know, these hearings have particular relevance to the steel 
industry. Not three weeks ago President Carter promised the industry this act 
would be vigorously enforced while in the same breath acknowledging the 
failure of responsible agencies to enforce it in the past. While there well may 
be some deficiencies on the part of responsible agencies, the Antidumping Act 
itself has fundamental deficiencies. The act is badly outdated. It does not 
recognize the economic realities of 1977. It is shot through with procedural 
problems as to be almost unworkable, even by the more diligent and responsible 
public servants.

With regard to the first point, the Antidumping Act is simply outmoded. Let 
me describe what I mean.

The first American Antidumping Act was passed in 1916. Modeled on our anti 
trust laws, it provided for treble damages to American companies injured by 
dumped foreign goods.

But, there is a Catch 22. To recover damages, the complaining domestic 
producer must show the foreigners were dumping with a malicious intent. Given 
the costs of discovery and the inscrutable motivations of offshore competitors, 
the standard has posed an insurmountable barrier. That 1916 act, which is still 
on the books, has been used only three times in 60 years.

By 1921, the deficiencies of the 1916 act had become obvious and a new 
remedy was adopted. The 1921 Antidumping Act is essentially the Antidumping 
Act of 1977. Although there have been several amendments, most have involved 
procedural as opposed to substantive alternatives.

Note what I just said : The basic concept of our antidumping laws is over half 
a century old and has not been changed substantially.

Think about the enormous transformation of the world's economic and 
political systems in that time. We have gone through the deepest depression 
and the worst war in modern history. International trade in real terms has 
increased 4000%. Over a hundred new nations have been created. And, most 
importantly, the basic rules of the road have changed.

In 1921, the world accepted the concept of the free market svstem. The so- 
called law of comparative advantage was universally followed. Companies and 
nations competed freely on the basis of their resources, technologies, and 
abilities. The Antidumping Act of 1921 wras passed to cope with the occasional 
case of one company or country which tried to bend the rules. It was designed 
as a corrective measure to bring trade back to the universally accepted main 
stream of free trade.

But times have changed. In 1977, the world's economies are dominated by 
systems far different from the free market forces present in 1921. Major trading 
nations and virtually all of the developing nations have rejected the law of 
comparative advantage and open competition. Social and political goals have 
replaced economics as the motivation behind trade decisions.

Other countries insist upon full employment, even if it means selling products 
at a loss. Government ownership or subsidization of basic industries has become 
the rule rather than the exception. And, governments answer to voters rather 
than answering to stockholders. Profit motivation is secondary.

Thus, the basic assumptions of 60 years ago, upon which the 1921 act was 
passed, are no longer relevant. The act itself cannot be expected to deal with 
the realities of today's world trade. This is the inherent and fatal flaw in 
pursuing antidumping.

Despite literally hundreds of pages of regulations, the Antidumping Act is one 
of the most loosely constructed pieces of legislation on the books. There are a 
lot of procedural problems, but let me deal with three fundamental weaknesses.

First, while there is recognition of the possible existence of a nonmarket 
economy, it has been interpreted as limited to the Communist countries. Fur 
ther, there is no recognition of the possibility that in today's world there are con 
siderable portions of the so-called market economy countries which allocate 
the goods and resources by government planning agencies rather than prices 
freely set in the marketplace.

Second, the act must be given teeth. This is an incredible statute. There is no 
penalty for violating it. As it now stands, a foreign dumper is merely told to 
stop, that is, if he is apprehended at all. Even worse, once caught he can con 
tinue to violate the act knowing his chances of subsequent apprehension are
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remote. And, even if he is caught a second time, there will be no penalties for 
non-compliance.

How effective do you suppose our income tax laws would be if the same rem 
edies were applicable? In other words, dumping does pay.

We need to tell those who would engage in unfair practices that they do so 
at some peril. There should be stiff fines or even complete exclusion from the 
market in the case of repeat offenders. There should also be a means of pro 
viding relief to American companies injured by these predatory practices. In 
jured U.S. producers should be permitted to recover treble damages from 
convicted dumpers just as they are from convicted conspirators under our anti 
trust laws.

And, finally, continuing sales below cost must be made a per se violation. By 
"cost," I mean actual cost as constructed under a market economy, not some 
subsidized cost foreign manufacturers claim.

Passing these inherent weaknesses in our almost 50-year-old act, let's look 
at the procedural problems. Unlike almost any other action in the law, the 
Antidumping Act is not administered either under the Administrative Procedure 
Act or the Federal Rules of Civil Procedure.

It is more like a Spanish Inquisition. The anti-dumping procedures provide 
for secret evidence, secret witnesses, no cross-examination, no discovery of 
evidence, no depositions or interrogatories, no adversary hearings, no trial.

Once a domestic industry complains to Treasury about foreign dumping, the 
government has total control of the investigation. All doors are closed. The 
complaining industry has no rights whatsoever. The scope of the so-called inves 
tigation can be broadened or narrowed according to the whims of Treasury, 
'Often motivated by extraneous political factors. In fact, the domestic industry is 
frozen out of the proceeding.

Treasury can expand the investigation to include companies and products 
never complained about. They can average dumping margins among guilty and 
innocent parties, thus neutralizing guilt.

The next time your CB fails and the Smokies catch you driving 70, point out 
to the officer that the car you just passed was only going 40. Therefore, on the 
average, you weren't violating the law. That's our dumping statute.

No wonder President Carter didn't know what was going on in dumping 
investigations—no one knows—there is no record. Indeed it is reported that 
Treasury does and can trade off positive findings of dumping for other political 
considerations.

If the procedures allowed by the dumping act are bad, enforcement is 
even worse. Once a dumping finding is made, extra duties are supposedly to 
be assessed. In fact, such extra duties are almost never paid. All the foreign 
producer has to do is claim he has lowered his home market prices, thus wiping 
out dumping margins. He can be almost certain Treasury will never check on 
the accuracy of his claims. Even if he is caught, the only thing that will happen 
will be liability for the dumping duties he already owed. There are no penalties.

What is needed is a 1978 rework of our unfair competition laws. In short, 
the anti-dumping laws, as they exist today, are not enough.

On the procedural side, let me make some suggestions :
Counsel for all parties should be permitted to see the evidence gathered during 

the course of an investigation and participate fully in the proceedings.
After an investigation is launched, goods which are alleged to be dumped 

should be admitted only under bond.
The procedures should be shortened to a maximum of six months.
Averaging of products and companies should be prohibited where such averag 

ing dilutes dumping margins on given product lines.
Outstanding dumping findings should be rigorously investigated on an ongoing 

basis to prevent continuation of illegal conduct.
Both Treasury and the ITC should be required to report to the Congress on 

a regular basis regarding their enforcement of the Act.
And finally, the refusal of offshore producers to cooperate with Treasury 

investigation should result in automatic findings against them.
Mr. VANIK. In your statement you have something about malicious 

intent. That -was taken out of the law. 
Mr. KNOELL. It is in the 1916 act. 
Mr. VANIK. Unchanged over the 1921 provisions ?
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Mi: KNOELL. But there is no treble damage provision in the 1921 
act, so there is—the only way that an injured party can be compen 
sated for the injury incurred is under the 1916 act; am I right?

Mr. DE KIEFFER. Yes.
Mr. VANIK. That involves malice.
Mr. DE KIEFFER. The 1916 act is still in the books, Mr. Chairman.
Mr. VANIK. In your judgment, the malicious intent still has to 

be proven?
Mr. DE KIEFFER. Under the 1916 act, yes.
Mr. VANIK. Well, we will have a look at it.
Mr. KNOELL. I am sorry, Mr. Chairman, this is Mr. de Kieffer of 

the law firm of Collier, Shanon, Rill, Edwards & Scott.
Mr. VANIK. Nice to have you here, Mr. de Kieffer.
Mr. Frenzel ?
Mr. FRENZEL. I am interested in the gentleman picking up on my 

earlier question on due process. You made the interesting suggesting 
that some kind of adversary process would be the right way to nandle 
the problem.

I would guess that it would be very expensive, however, for the 
complainant to become involved in the investigatory process. 
Wouldn't that be a tough one for most firms to get into ?

Mr. KNOELL. Well, isn't that more in theory than in fact ? Because 
the complaining firm has to bear the burden of going forward with 
Treasury with considerable evidence before they can get any action.

So, indeed, they have to do the research, they have to put together 
the case, take it over and hand it to Treasury, and then they lose 
control of it.

I really question whether or not—maybe that is the way the law 
ought to work, the Treasury ought to bear the burden.

That is not the way the law has worked.
Mr. FRENZEL. The intention when the law wag structured was that 

Treasury would take some of the cost burdens off the hands of 
complainants.

Quite obviously, whatever has been set up has not worked very 
effectively and what you have suggested is, I think, very interesting.

Thank you very much for your testimony.
Mr. VANIK. On page 3 you talk about the recognition of nonmarket 

economies. Now, we talked about the central Europeans, the Russians, 
being the nonmarket economies.

So, you would apply that to practically everybody left in the world, 
wouldn't you ?

The EEC you can almost call a nonmarket economy.
Mr. KNOELL. That is right.
Well, directing your attention to the steel industry—now, I think 

one of the flaws in not recognizing a nonmarket economy is there is no 
recognition of what I might call selective socialism or where a country 
has picked a particular group of industries and while they may operate 
on a market economy overall, they don't deal in a total basis on that.

There seems to be no recognition of this in the laws in trying to 
develop costs that there may be elements—there may be factors that 
affect their costs that are nonmarket related.

The underwriting of the loss, the capital structure that they are 
able to put together with the support of their central banks, the moneys 
that they get——
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Mr. VANIK. That would apply to Japan, to some extent, and less 
developed countries, all of them.

Mr. KNOELL. Oh, certainly.
In the steel industry, of course, this is the reason that we are in effect 

the bellwether. We are on the leading edge of this because of the nature 
of steel having been selected for special treatment in many countries.

If they get away with that, what is to stop them from moving on into 
other product areas ?

The problem we are having today is going to be a problem faced 
by many other industries as years go on.

Mr. VANIK. You advocate full adversary proceedings, but how 
would you protect the confidentiality of business information in a full 
adversary proceeding?

Mr. KNOELL. Many times in many other adversary proceedings there 
is confidential information, it can be submitted under protective order, 
it can be controlled.

Mr. VANIK. We understand here there isn't much protection for 
confidentiality the way we work. There are not many secrets very 
much protected any more.

What about domestic producers? Would they be willing to reveal 
their domestic confidential business information ?

Mr. KNOELL. In the—let me speak to one, it is not a dumping 
case——

Mr. VANIK. Foreign competitors or domestic competitors ?
Mr. KNOELL. We in the specialty steel case, each of the producers 

independently submitted a great deal of confidential information to 
the ITC on employment, costs, prospects.

At least the material that I submitted for our company, I did with 
full hope and expectation that it would be treated confidentially.

As far as I am aware, it has been and will be.
Mr. VANIK. So you don't——
Mr. KNOELL. Many court proceedings have confidential material sub 

mitted under protective order.
Mr. VANIK. You see, as we look to developing a more sophisticated 

adversary proceeding or with something with judicial review, that is 
the most sensitive problem that we have, how do you provide safeguards 
that will, retention of the evidence will be kept confidential.

Mr. KNOELL. There is no opportunity for judicial review as we have 
it today.

Mr. VANIK. Not today.
Mr. KNOELL. How can you say Treasury abused their prerogatives 

or interpretation of the law when you don't know on what basis they 
made their decisions ?

Mr. VANIK. Some decisions may be made without the law.
Mr. KNOELL. There are some made politically, too, yes.
Mr. VANIK. Mr. Frenzel ?
Mr. FRENZEL. Again, we are talking about three phases here.
We are talking about the Treasury investigation, at which point, as 

I understand it, you suggest the adversary proceeding.
Then we are talking thereafter about an ITC recommendation, and, 

perhaps, thereafter some kind of judicial review.
In addition to the suggestion that you have made, do we need to take 

a couple of steps out of that process ?
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We have a lot of adversary processes.
Mr. KNOELL. Some of the time frameworks can be reduced.
I don't see that it would require more time than the time an injured 

industry needs to file their complaint with Treasury.
By that time they are in reasonable shape to go forward with the 

presentation of the evidence that they have.
Now, I don't think that we should foreclose the development further 

of evidence on the part of Treasury along the way and they have 
indeed access to records and information that is not readily available 
to us.

Mr. FRENZBL. To put the question more bluntly, do you need the ITC 
in the process ?

Mr. KNOELL. Well, one of the suggestions I have made is that as I 
look at it, on continuing sales, not a spot sale but on continuing sales 
which are below cost, there should be a per se violation.

I think this is recognition that at the time the laws were adopted 
there was a general presumption and I think a valid one that nobody 
sells on a continuing basis below cost.

I mean, we can't do it in this country on a continuing basis, we will 
either be faced with predatory pricing practices by our competitors or 
we will go out of business because we cannot continue to operate that 
way.

That is no longer the case, so if we could proceed on the basis that a 
continuing sale below cost is a per se violation of dumping, then you 
don't need the ITC because you don't get involved in this injury 
question.

Mr. FRENZEL. The reason I ask the question is that I am not a great 
fan of the ITC, although I can see them being involved in some cases.

I think you are right; however, I am not sure there is really a 
logical explanation for them in a dumping case under section 201, 
where there is an effort to just figure out whether somebody is guilty 
under the law. You don't need somebody perusing all these other as 
pects, I think.

Well, I thank you for your ideas. They are very interesting.
Mr. VANIK. Thank you very much, Mr. Knoell. We certainly ap 

preciate your testimony. Now we have the Lead-Zinc Producers Com 
mittee, Mr. Seth Bodner, president.

We are happy to have your statement. You may summarize or read 
from your statement.

STATEMENT OP SETH M. BODNER, PRESIDENT, LEAD-ZINC 
PRODUCERS COMMITTEE

Mr. BODNER. Thank you, Mr. Chairman.
I am Seth Bodner, president of the Lead-Zinc Producers Committee.
The members of the Lead-Zinc Producers Committee account for 

virtually all primary lead production and all primary zinc smelting 
and refining in the United States.

I would like to have the statement as part of the record, and I will 
just summarize briefly a few of the points, since the hearings today 
have really explored a number of the issues that we find of concern.

I would say that our interest in the subject matter is more than 
merely academic. We have spent a good deal of time looking at vari-
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ous aspects of the import situation and would call to the committee's 
attention that last year zinc imports took approximately 60 percent of 
the domestic market. We do spend some time on these kinds of 
problems.

I think the major criticism that I can see and this is partly due to 
the basic nature of the act, is that long time periods are involved in 
the whole process.

In addition to the periods that have been mentioned—and I refer to 
them in my statement as to the withholding of appraisement, and the 
final decision in a case which may take well over a year—I think we 
tend to overlook the many weeks and occasionally months of investi 
gation that are necessary to develop the case initially and bring it to 
the Treasury Department, given the kinds of requirements that have 
been imposed for evidence sufficient to justify their bringing an action 
instituting a proceeding.

The result is that you can have a great deal of damage to a domestic 
industry or an enormous amount of disruption of domestic markets 
which occurs while you prepare you case and while you go through 
the initial stages of having it considered well before you are even into 
the machinery in a way that might produce a withholding of 
appraisement.

Even then, as I point out here, it can be many months before or un 
til either side of the parties to these cases knows, in fact, what is going 
to be the outcome.

Our judgment, up to this point, has been that one thing you cannot 
look for in the Antidumping Act as presently administered is prompt 
relief. You can look for an expensive proceeding, but not a short one.

I think another point we would like to make very strongly, and I am 
sure the steel industry can testify to it, and has already more eloquently 
than I, is the practice of requiring the kinds of information to be 
developed on foreign market sales and commercial transactions by a 
complaining industry, the kinds of information that in our country 
would be considered confidential business information.

If you were to wander around and talk to foreign producers of most 
of the materials that we are involved with, you are just not going to 
find out casually what their selling prices are. You are regarded as a 
commercial competitor in a very rich market, the United States, and 
they know about the dumping law, and they know about the Counter 
vailing Duty Act, and they are not about to tell you very much about 
what they are really doing here.

So that when Treasury reqeusts detailed information on home mar 
ket sales and sales in third countries, it sounds very good, but it is 
pretty tough, and I think that some effort should be made in the com 
mittee to consider the adoption of a standard which requires an in 
vestigation by the Treasury Department when evidence reasonably 
available to commercial competitors indicates injury. I think that that 
would be a substantial improvement over what has gone on in the 
past.

I will conclude by reference to the point of personnel.
I was not here to hear the statements, but I notice in Mr. Mundheim's 

text his agreement that professional staff at Treasury should be aug 
mented. It seems to some of us that no matter what case you talk about 
at Treasury in the recent past you wound up talking to the same one
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•or two people, and it is inconceivable to me that they could possibly cope 
with the whole burden put on them now.

Perhaps the most effective way to improve implementation of the 
Antidumping Act would be to add a lot of people to the professional 
review part. But, obviously, that is an inhouse proposition. As an 
outsider, whether you are talking about a countervailing duty action 
.you have in process or the possibilities .of a dumping action, you are al 
ways talking to the essentially same couple of people, and that they 
must be terribly busy.

Thank you, Mr. Chairman. I would be happy to attempt to answer 
.any of your questions.

[The prepared statement follows:]
STATEMENT OF SETH M. BODNER, PRESIDENT, LEAD-ZINC PRODUCERS COMMITTEE

Mr. Chairman and members of the committee, on behalf of the Lead-Zinc 
Producers Committee representing eight domestic primary producers of lead 
;and zinc, I am pleased to have this opportunity to discuss briefly three specific 
.aspects of the current Antidumping Act which are of concern to us.

(1) A first problem concerns the conflict 'between a domestic industry's need for 
immediate relief from unfair imports and the substantial delay inherent in the 
.•administrative process of first issuing a finding of dumping and then actually 
Imposing dumping duties..

As the Committee is aware, unfair imports in violation of the Antidumping 
Act can have a very serious impact on American firms, causing lost business, 
.'lost jobs and erosion of profitability. This can occur even when dumping takes 
place over a relatively brief span of time. As imports of zinc reached record 
levels in 1976 equaling more than 60 percent of domestic consumption and con 
tinue at high levels in 1977, we have had ample basis for our consideration of 
and concern about the present state of the Antidumping Act.

Our basic conclusion is that under the current administration of the Anti- 
'dumping Act, there is essentially no hope for prompt final action in a dumping 
situation. The entire process at the Treasury Department and the International 
'Trade Commission typically takes a minimum of at least 13 or 14 months, by 
which time great damage may have already been done to the domestic firms and 
their workers. Further, the entry of a dumping finding is only the beginning of 
the process of actually collecting or assessing dumping duties. This further 
assessment phase can take years to accomplish, during which the bond for the
•payment of estimated dumping duties may not be an adequate protection to the 
domestic firms impacted by unfair less than fair value sales.

(2) A second related'point is the fact that under the current administration
•of the Act there is a period of at least seven months between the filing of a com 
plaint and the withholding of appraisement before the imports involved are sub 
ject to payment of dumping duties, even if it is ultimately found that sales have 
been in violation of the Antidumping Act. This fact makes the Act an even less 
effective tool against unfair imports, since a foreign producer can sell at less 
than fair value before the filing of a complaint without the risk of the payment
•of any dumping duties on such sales.

(3) A third area of concern relates to the extensive information typically 
required by the Treasury as a basis for its opening of an investigation under the 
Act. The lengths to which domestic industries have gone in order to prompt a 
'Treasury Antidumping investigation have been detailed in recent press articles.
•Common practice in dumping cases has virtually required domestic interests to
•engage overseas detectives to ferret out the terms of private contracts between 
foreign parties and domestic customers,' contracts which, in fairness, frequently 
would be considered 'here as confidential business information. The Treasury 
Department also has very detailed requirements on "injury" information that 
must be supplied with an Antidumping Act petition, which often requires special 
and time consuming industry surveys. Consideration should be given to estab 
lishing statutory guidelines which would require the Treasury to initiate its 
own investigation when evidence reasonably available to competing commercial 
"interests indicates the presence of injurious dumping. ' .

Tn sum, it appears that the current administration of the Antidumping.Act
•may be unnecessarily cumbersome and time consuming to respond to immediate
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injury from unfair trade practices. In fairness we must add our impression that 
the Treasury Department is woefully short of the professional manpower needed, 
to process dumping applications. Indeed, the quickest contribution to the ef 
fective enforcement of dumping laws might be a major expansion of Treasury's 
professional staff in this field.

Thank you for this opportunity to state some of our concerns on this impor 
tant matter.

MEMBER COMPANIES OF THE LEAD-ZINC PRODUCERS COMMITTEE
AMAX Lead and Zinc, Inc., 
Pierre Laclede Center, 
7733 Forsyth Boulevard, 
Clayton, Mo.
ASARCO Inc., 
120 Broadway, 
New York, N.Y.
The Anaconda Co.,
1849 West North Temple,
Salt Lake City, TJta'h
The Bunker Hill Co., 
Subsidiary of:

Gulf Eesources & Chemical Corp., 
477 Madison Avenue, 
New York, N.Y.

National Zinc Co., 
Subsidiary of: 

Engelhard Minerals & Chemicals
Corp.,

299 Park Avenue, 
New York, N.Y.
New Jersey Zinc Co., 
Subsidiary of: 

Gulf & Western Natural Resources
Group,

65 East Elizabeth Avenue, 
Bethlehem, Pa.
St. Joe Minerals Corp., 
250 Park Avenue, 
New York, N.Y.
Homestake Mining Co., 
650 California Street, 
Suite 1550, 
San Francisco, Calif.

Mr. VASTIK. On April 17. 1974, a dumping finding was published 
covering primary- lead from Australia and Canada.

This finding was revoked on May 7, 1976. This is a very short time 
compared with the normal time that a dumping finding is outstanding.

Do you want to comment on that?
Mr. BODNER. I would be delighted to.
I should first point out that the dumping action involved was 

brought by the Bunker Hill Co., not the Lead-Zinc Producer Com 
mittee. The committee, however, did take a position of some opposi 
tion to the holding of that revocation hearing initially because we 
felt that it would set a precedent of, in effect, a premature revocation.

The findings had not been on the books for even a year when the 
initial petition was filed. There was a series of notices; the Interna 
tional Trade Commission canceled one hearing; we objected that no 
standards had been established pursuant to which revocation could 
be considered so there was no basis for knowing when and why or 
what would constitute an adequate change in circumstances to just 
ify having such a hearing.

But ultimately there was a -hearing and we participated arguing 
both 'on certain technical issues in the dumping situation there in 
volved and our view of the market outlook.

The Commission in its proceedings and in its opinion did not in 
fact decide the case on any of the procedural arguments but went off 
on the injury ground.

I have to say that we did not choose at that time to specifically 
challenge their basic right to have a revocation hearing.

I accept the point that you made this morning, that is a point well 
made by the very question you ask, which is to identify the statutory
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basis for a revocation hearing on changed circumstances affecting the 
injury question.

I don't believe there is a statutory basis for a revocation hearing. 
But one can make an argument, and I am sure they will, that there 
is an inherent right to review.

Now, the Commission has since come out with regulations attempt 
ing to set forth some standards on when revocation proceedings can 
be undertaken. We have been arguing for the adoption of such stand 
ards for a very long period of time, and they did adopt a fair num 
ber of our comments, but I have not yet had a chance to review them 
in detail, as they were published only recently.

Eevocation was a very difficult issue, because I think people do not 
recognize the expense involved in bringing these cases and in con 
ducting a revocation hearing. Here Avas a case that was less than a 
year old and the company that brought it had to be back in there 
helping to defend it and, so to speak, before the ink was hardly dry.

Mr. VANIK. Thank you, Mr. Bodner.
Are there any questions, Mr. Frenzel?
Mr. FRENZEL. Can you tell me something about the businesses that 

you represent? What is the dumping problem with respect to your 
group?

Mr. BODNER. Well, the businesses range from mining to smelting and 
refining of primary lead metal and slab zinc. There have been dump 
ing proceedings in the lead case as Mr. Vanik just referred, where 
there was a finding of dumping by the Treasury Department against 
Canadian——

Mr. FRENZEL. Is this in primary zinc metal ?
Mr. BODNER. That was primary lead metal. Excuse me.
In the zinc situation we are in the midst of a bad period in the in 

dustry not only in the United States but worldwide and there has been 
concern about whether there has been dumping. It sounds as though 
it ought to be a relatively easy thing to determine, but that is why we 
were so interested in these hearings, because it really is not.

You don't just go to a European zinc producer and say, "By the 
way, would you tell me what your real selling price is to your cus 
tomers," because he will not do so. He has a good idea why you are 
asking, of course.

And it is not easy to go around and lift contracts between private 
parties so that you know what he is selling for. The customers do not 
volunteer that information because they do not want to antagonize 
anybody.

Mr. FRENZEL. In those two businesses, what are the percentages of 
foreign imports?

Mr. BODNER. Well, in lead the percentage of foreign imports is 
around 20 percent of the market and has been going down in recent 
years with the development of very major primary lead mines in 
Missouri, southeast Missouri.

In zinc the trend is exactly the opposite way. In 1974 and 1975. we 
were importing about 40 percent already of our consumption, that was 
up from about 23 percent 4 or 5 year's before that, and in 1976 we 
imported more than 60 percent of domestic slab zinc consumption and 
this year, even though imports are down somewhat from last year, 
they are clearly running at about 50 percent of domestic consumption.
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We have got a collapsing price situation and all the other indexes 
that go to make up a case under one or another of these statutes.

Mr. FKENZEL. I just wanted to get an idea of what the industry con 
ditions were. As far as dumping goes, it doesn't make any difference 
whether imports are rising or falling.

Mr. BODNER. Eight.
Mr. FKENZEL. I just wanted to get an idea of what the industry con 

ditions were. As far as dumping goes, it doesn't make any difference 
whether imports are rising or falling.

Mr. BODNER. Right.
Mr. FKENZEL. If somebody is dumping on you, they ought to be 

called to account under the law.
Thank you very much.
Mr. BODNER. Thank you.
Mr. VANIK, Thank you very much. We very much appreciate your 

.testimony, Mr. Bodner.
The next witness is Mr. Norman Velisek, vice president of market 

ing, SK Tools.
We will be happy to hear from you, Mr. Velisek.

STATEMENT ON BEHALF or THE HAND TOOLS INSTITUTE PRE 
SENTED BY NORMAN A. VELISEK, VICE PRESIDENT, MARKETING, 
SK TOOLS TOOL GROUP, DRESSER INDUSTRIES, CHICAGO, ILL., 
ACCOMPANIED BY RICHARD BYRNE, ASSISTANT SECRETARY OF 
THE HAND TOOLS INSTITUTE
Mr. VELIISEK. I am Norman Velisek, Vice President. Marketing, 

SK Tools, Chicago, 111., and president of the Hand Tools Institute, 
the trade association representing domestic producers.

A list of the members of the institute has been submitted to the 
Chief Counsel of the committee.

My friend is Richard Byrne, assistant secretary of HTI.
The Hand Tools Institute recommends that the procedures under 

the Antidumping Act be reformed to provide a means of judicial ap 
peal of U.S. International Trade Commission injury determinations.

Second, the institute recommends that the act be reformed to in 
clude more specific criteria necessary for the U.S. International Trade 
Commission to consider when determining injury or likelihood 
thereof.

The reasons we believe the Antidumping Act procedures must be 
reformed are contained in testimony presented to this subcommittee 
February 19, 1976, concerning theoversight of the U.S. International 
Trade Commission. In that statement the Hand Tools Institute ex 
pressed its dissatisfaction in the manner in which the U.S. ITC per 
formed its responsibilities in two separate antidumping investigations 
concerning nonpowered hand tools.

The institute believes that the conclusion reached by the Commission 
in each case and the basis for its decision was so contrary to the in 
tent of the Congress with respect to the administration of the Anti 
dumping Act of 1921 as amended that firm legislative oversight and 
specific guidance by this committee are required.

I will not repeat the details of the February 19, 1976, voluminous 
testimony before this committee as it is a matter of record. However,
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let mo simply say that we have here an American industry, the domes 
tic producers of hand tools and their workers, who have sought re 
sponsibly to invoke provisions of the Antidumping Act of 1921, as 
amended, not once, but twice. In each case the circumstances clearly 
justified affirmative action.

The Treasury Department found that hand tools from Japan were 
being sold in the United States at major margins of dumping. The 
evidence submitted to the Commission and the Commission's own de 
cision acknowledge that such imports were being sold in the United 
States at lower prices than domestic merchandise in the same class or 
kind.

The evidence submitted to the Commission demonstrated that the 
margin of price advantage which the importers and Japanese sup 
pliers conferred upon themselves by dumping was used to increase 
the penetration of Japanese tools in the U.S. market and as a result 
the domestic industry suffered in the form of loss of market share, loss 
of sales, decrease in the rate of growth in shipments in the domestic 
market and a decline in their earnings and employment.

The congressional intent that relief be provided under the Anti 
dumping Act when the amount of injury is more than trifling clearly 
justified an affirmative determination in these cases. Yet the Commis 
sion denied relief to the industry on the basis of a written diecision 
which contains significant errors on major points as outlined in our 
previous testimony.

As there exists no clear avenue of judicial appeal, the Hand Tools In 
stitute was forced to request direct congressional action to rectify the 
erroneous dumping decision. Over 35 Members of the House of Repre 
sentatives cosponsored H.R. 139, a bill designed to increase for a 5- 
year period the duty on certain forged hand tools, thereby providing 
the relief from dumping which would have been provided had the U.S. 
International Trade Commission found injury to the domestic 
industry.

Had there been specific criteria for determining injury to the do 
mestic industry, H.R. 139 would not have been necessary. Had the 
Commission been following reasonable criteria for determining injury, 
we are confident that the Commission would have found in favor of 
the domestic industry. If it is alleged that the Commission made errors 
in its decision and ignored evidence, the injured party should be per 
mitted to appeal the case before an impartial forum. The Commission 
must be made accountable in the courts for the decisions which it 
renders.

The Hand Tools Institute stands ready to work with the Subcom 
mittee on Trade in the development of criteria for the use of the Inter 
national Trade Commission in determining injury or likelihood or 
injury. The Hand Tools Institute has, and Trill continue to. work with 
the subcommittee and its staff in the preparation of a judicial review 
bill which not only will provide for judicial review but also spell out 
the criteria for a finding of injury by the ITC. We believe these re 
forms are essential to the viability of the Antidumping Act of 1921 as 
a means of stopping the injury or likelihood of injury to a domestic 
industry as a direct result of dumping.

Thank you for your attention to this testimony. We will be happy to 
answer any of your questions. 

Mr. VANXK. I very much appreciate your testimony, Mr. Velisek.
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I have had an opportunity to visit Japan in September, and I looked
•Ground for hand tools, and I found only one American hand tool that 
was able to penetrate that market. It was a very unique and extra-

• ordinary tool; I think it was made in Nebraska somewhere; I don't
•feven know the name of the manufacturer.

I have been very much concerned about this hand tool problem Mr. 
Annunzio and many other members of the subcommittee felt very 
strongly about the problems that you have. Now there is a judicial re 
view proposal that is floating around Treasury somewhere or some 
where in the administration.

They have got a lot of things that are floating around. The adjust 
ment assistance program has yet to come down. We give them a bi 
monthly request for it, and we have nothing on that. I understand that 
it is somewhere between Treasury and the White House and I don't 
know where it could be.

Maybe it's lost in the Pentagon [Laughter.]
But, in any event, we don't have it.
Now, it is my proposal that we can't do much for the remainder of 

this year, but we are already endeavoring to mark up an adjustment 
assistance bill withovit a recommendation from the administration, 
and I will recommend to our subcommittee that we move in the same 
way on judicial review right after we get back here in January.

I don't think we can do it in this intervening period. We have legis 
lative problems that are especially unique to the energy conference and 
other matters.

But I think we ought to move 011 the judicial review.
I don't know that your limitations are within the framework of 

authority in what they do, and you don't really have any substantive 
Tjasis on which to review a decision that denies you relief other than 
the arbitrary nature of the decision.

In other words, you have an economic mandate toward which you 
can't respond with valid, legitimated argument or evidence.

So I hope one of the things we can put on the agenda is the de 
velopment of a judicial review proposal which we can initiate, move 
forward with, and try to meet, or perhaps that will precipitate the ad 
ministration's coming in with something that will be suitable to them. 
But in any event we ought to start the legislative process.

I will endeavor to do that right after we resume our business in 
January.

Mr. VELISEK. We appreciate that, Mr. Chairman.
Mr. VANIK. Mr. Frenzel.
Mr. FRENZEL. Thank you very much. ;
We appreciate your testimony.
The concept of a more complete judicial review is an attractive one 

to us. There are some problems with it. The first is that it will prob 
ably extend the process by many, many months. On the other hand, 
there are some advantages, the most prominent of which, it seems to 
me, is that it will give the ITC a sense that somebody is scrutinizing 
their decisions. Right now they seem to me to be responsible to no one, 
but I think that would have a salutary effect.

Would comment on that ?
Mr. VELISEK. We believe, if I understand your statement, we be 

lieve this is absolutely necessary. The Commission seems to be able to
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use nearly any criteria or any vague means it desires to determine 
whether there is injury or not. And we would like to know definitely 
what constitutes it.

Mr. VAXIK. You want a criterion.
Mr. VELISEK. Yes, sir.
Mr. FRENZEL. Didn't you have the case in which the ITC deter 

mined that although the materials were sold under cost there was not 
sufficient injury to your industry.

Mr. VELISEK. Substantial margins of dumping were proved, and 
they said in effect they were not the same kind of tools sold in the same 
markets in one of their major statements on that case.

Mr. FRENZEL. Thank you very much, Mr. Chairman.
Mr. VANIK. Thank you, Mr. Velisek; thank you for your testimony.
The next witness will be Alexander J. Vogl of the Wilton Corp.

STATEMENT OF ALEXANDER J. VOGL, CHAIRMAN OF THE BOARD 
AND PRESIDENT OF THE WILTON CORP., DES PLAINES, ILL.

Mr. VOGL. Thank you, Mr. Chairman. I am Alexander Vogl, chair 
man and president of the Wilton Corp.. Des Plaines, 111.

We are a diversified manufacturer with plants in Illinois, Tennessee, 
Alabama, and Mississippi employing 600 people. My company is also 
a member of the Hand Tools Institute. So I appreciate this double op 
portunity for our group to address you.

I would like to share an experience with you that I had recently and 
express some views on this subject.

Last month I was on a business trip in Caracas, Venezuela, and on 
the last day of my stay there, which was a Saturday, I was invited by 
the general manager of a Caracas manufacturing business to come out 
for a tour of his facility.

He happens to be an American and personal friend of one of my 
executives so my tour of his facility was strictly personal in nature.

The plant I was visiting manufactures valves and thermostats for 
gas appliances. My company is neither a supplier nor competitor in 
that field. So I think that that is why this gentleman was rather open 
with me, because we are not even in the same industry.

During the course of the plant tour I asked him whether very much 
of the plant's production was for export outside of Venezuela. My host 
looked at me with an expression which told me that I had asked him a 
rather foolish question. So when I asked him why he was looking at 
me that way, he told me that he couldn't afford not to export.

Apparently that is where a large part of his profit comes from be 
cause he receives a rebate from the Venezuelan Government every time 
he makes a shipment out of that country.

Specifically, the rebate is 18 percent for valves, 23 percent for 
thermostats.

These rebates—I asked him if these are in the form of tax credits or 
how does this work; and he told me the rebates are made in cash in 
the form of a government check which is mailed to the company ap 
proximately 30 days after each export shipment clears the border.

We have, in my company, suspected for many years that rebates are 
used by foreign governments to subsidize the manufacturers against 
whom we compete in some of our products which include bench vises 
and other tools.
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My experience in Venezuela was the first time that the specific exis 
tence of of these rebates was revealed to me at firsthand and including 
specific numbers.

One of the other American manufacturers of vises recently received 
a letter from a company in Japan of which I have a copy here if you 
would care to have it for your records, which also acknowledges the 
existence of financial participation in export sales on the part of the 
Japanese Government.

This letter contains, among others, the following statement, and this 
is a direct quotation from the letter:

"Said organization is currently receiving our Government's subsidy 
of 500 million yen." That would be about $2 million. And its position 
is extremely influential. "Because of the support we are receiving we 
assure you of supplying the highest quality products made in this coun 
try at the most competitive prices and with promptest delivery."

By the way, I should explain this letter from Japan is seeking to sell 
Japanese vises to the American vise manufacturer. We have had some 
similar offers telling us, "Stop trying to produce your products; we 
can deliver them to you cheaper than you can make them."

Mr. VANIK. Make you a distributor, rather than a manufacturer,, 
urging you to shift your role ?

Mr. VOGL. Exactly, sir.
Mr. VANIK. Well, this is very interesting.
Mr. VOGL. In my opinion, the United States is one of the very few 

industrial countries in the entire world in which Government rebates 
or subsidies do not exist.

That means that individual corporations in this country such as mine 
are forced to compete not against similiar individual corporations in 
foreign countries but against those corporations in partnership with 
their respective Governments.

I feel there are two reasons why our antidumping legislation has 
been largely ineffective over the years. One reason is that the existence 
of rebates and subsidies by foreign governments is not recognized— 
in fact, it is not even acknowledged—by the Treasury Department in 
establishing dumping margins.

The second reason is that the process involved in establishing dump 
ing and subsequently in establishing injury to the domestic industry is 
so time consuming and so difficult to prove that a domestic manufac 
turer or industry has to be on the verge of collapse before the process 
of governmental relief begins.

I suggest that it is essential that both of these shortcomings be cor 
rected by new legislation if we are to avoid the continuing erosion and 
eventual disappearance of many American industries.

Tht was the end of my prepared statement. If I might add one 
thought to that, Mr. Chairman, I really question why it is necessary 
to have the double burden of proof on American industry. It seems 
that it should be enough to establish the fact that dumping exists with- 
ou having to show that you are on the way to the morgue, or at least 
on the way to the hospital.

[The prepared' statement follows:]
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STATEMENT OF A. J. VOGL, CHAIRMAN OF THE BOAKD-AND 
PRESIDENT, WILTON CORP.

Mr. Chairman and members of the committee, thank you very much for this 
opportunity to express my views and relate some experience to you.

My name is Alexander J. Vogl. I am Chairman of the Board and President of 
Wilton Corporation, Des Plaines, Illinois. We are a diversified manufacturing 
business with plants located in Schiller Park, Illinois, Winchester, Tennessee, 
Birmingham, Alabama, and Pontotoc, Mississippi. We employ approximately 600 
people at those plants, and the Des Plaines head office.

Last month I was on a business trip in Caracas, Arenezuela. On the last day 
of my stay there, which was a Saturday, I was invited by the general manager 
of a local manufacturing business for a tour of his facility. This gentleman, 
who is an American, happens to be a personal friend of one of my executives, and 
my tour of his facility was strictly of a personal nature.

The plant I visited manufactures valves and thermostats for gas appliances. 
(Wilton Corporation, by the way, is neither a supplier nor a competitor in that 
field.) During the course of the plant tour I asked whether very much of the 
plant's production was for export outside of Venezuela.

My host indicated by his expression that I had asked a rather foolish ques 
tion. He then told me that he could not afford to do otherwise, because he receives 
a rebate from the Venezuelan government every time he makes a shipment out 
of the country. The rebate is 18 percent for valves, and 23 percent for thermo 
stats, and the rebates are made in cash in the form of a government check mailed 
to the company approximately 30 days after each export shipment clears the 
border.

We have suspected for many years that rebates or subsidies are used by 
foreign governments to subsidize manufacturers against whom we compete in 
.some of our products, including bench vises and other tools. My experience in 
Venezuela was the first time that the specific existence of such rebates -was re 
vealed to me at firsthand, and including specific numbers.

One of the American manufacturers of vises recently received a letter from a
•company in Japan, of which I have a copy here, which also acknowledges the 
existence of financial participation in export sales on the part of the Japanese 
government. This letter contains the following statement:

"The said organization is currently receiving our Government's subsidy of 500 
Million Yen and its position is extremely influential. Because of the support we 
are receiving, we assure you of supplying the highest quality products made in 
this country at the most competitive prices with the promptest delivery."

In my opinion, gentlemen of the committee, the United States is one of the 
very few industrialized countries in the entire world in which government re 
bates or subsidies do not exist. That means that individual corporations in this 
country are forced to compete not against similar individual corporations in 
foreign countries, but against those corporations in partnership with their respec 
tive governments.

There are two reasons why our anti-dumping legislation has been largely in 
effective during recent years, in my opinion. One reason is that the existence of 
rebates and subsidies by foreign governments is not recognized (in fact, it is not
•even acknowledged) by the Treasury Department in establishing dumping mar 
gins. The second reason is that the process involved in establishing dumping, 
and subsequently in establishing injury to the domestic industry is so time 
consuming, and so difficult to prove, that a domestic manufacturer or industry 
have to be on the verge of collapse before the process of governmental relief 
even begins.

I suggest that it is essential that both of these factors be corrected by new 
legislation if we are to avoid the continuing erosion—and eventual disappear 
ance—of a great number of American industries.

Thank you.
Mr. VANIKI Mr. Frenzel ?
Mr. FRENZEL. Thank you, no questions, Mr. Chairman.
Mr. VANIK. Thank you, very much.
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I will certainly pursue inquiry to the two cases ihat you have ad 
dressed. I think this is a practice that is very widespread and I feel 
we have to stay on top of this problem and try to monitor any attacks 
made on normal trade.

This is certainly unfair as a practice that ought to be some 
how stopped or restrained by a proper action on the part of our 
Government.

Mr. VOGL. Yes, sir, unfortunately, it seems to be becoming the rule 
rather than the exception.

Mr. VAXIK. Yes; I understand. Well, thank you, very much. We ap 
preciate your testimony, Mr. Vogl.

Mr. VOGL. Thank you.
Mr. VANIK. Mr. Vogl, excuse me, have you ever brought counter 

vailing duties in the case of these subsidies ?
Mr. VOGL. No; we have only brought the two antidumping cases 

which Mr. Velisek mentioned in his testimony.
Mr. VAXIK. Well, thank you, very much.
[The following was subsequently received for the record:]

WILTON, CORP.,
Des Plaines, III., November 22, 19T7. 

Hon. CHARLES A. VANIK,
Chairman of Subcommittee on International Trade, House of Representatives, 

Washington, D.C.
DEAR MR. VANIK: Two weeks ago you gave me the opportunity to testify at 

the hearing of your subcommittee, which I genuinely appreciated. We are today, 
in fact, in the process of mailing back to Mr. Martin of your staff the corrected 
transcript of my testimony.

I would like to bring to your attention a simple chart which I really should 
have made an exhibit to my testimony on November 8. This is a chart showing 
imports of vises into the United States from January 1972 through September 
1977.

It illustrates the partial destruction of a basic American industry in the short 
span of three years.

As you can see from the chart, average monthly shipments of vises into the 
United States have literally exploded during calendar years 1975-6-7, reaching 
a level more than 500 percent greater than existed three years ago. (This ex 
plosive rise, by the way, coincides precisely with the findings of "no injury" by 
the International Trade Commission in October 1975).

We are enclosing with the five year chart the detailed, month-by-month report 
covering the latest twelve months. As you can see, the data is supplied by the 
U.S. Department of Commerce. Similar detailed sheets, by month, are available 
for the five years which are represented by the chart; please feel free to request 
them.

It seems obvious that the vise manufacturing industry is not unique in the 
problems it faces. Importation of all kinds of manufactured products has been 
on a similiarly explosive curve during the last year or two. It appears to me that 
for a broad spectrum of American industries, time is running out! 

Yours truly,
ALEXANDER J. VOGL,

President.
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6493710 vises, except parts or accessories for machine tools; new series, Jan. 1,1972; 1972 tariff rate—5 percent 
ad valorum, 45 percent Communist countries

Date and country

August 1977:

Netherlands ____

Federal Republic of Germany

Korean Republic.. ____ . __
Hong Kong___ ___

Number of 
pieces

... _____ 16,224

............. 773

............. 12

... ____ .. 7,392

............. 2,025

.............. 3,008
.. _______ 6,471
.............. 9,612
...... ____ 2,500

. .. 48, 060
_______ 132,682

Average value 
Valuation per pijce

$29, 203 
15, 863 

325 
6,392 
9,593 

55,607 
54, 172 
11,370 
4,000 

252, 686 
838, 684

$1. 800 
20. 521 
27. 083 

.865 
4.737 

18. 486 
8.372 
1.183 
1.600 
5.258 
6.321

Total. 228, 759 1,277,895
September 1977:

Canada....................
Brazil......................
United Kingdom_.........
Federal Republic of Germany. 
Switzerland................
Israel......................
India......................
Korean Republic______ 
China-Taiwan........._....
Japan......................

70
19,776

279
992
628
235

3,017
33,616
45,820

108,067

3,699
35,597
3,838

16,417
17,700
8,168

29,840
21,030

361,588
741,381

5.586

52.843
1.800

13.756
16.549
28.185
34.757
9.891
.626

7.891
6.860

Total. 212,500 1,239,258 5.832



104

IMPORTS OF VISES INTO THE UNITED STATES (U.S. DEPARTMENT OF COMMERCE)-Continued

6493710 vises, except parts or accessories for machine tools; new series, Jan. 1,1972; 1972 tariff rate—5 percent 
ad valorum, 45 percent Communist countries

Date and country

March 1977: 
Canada.. ______ __
Mexico ______ ___
Argentina _________ ......
United Kingdom.... __ _
France ______ __ .
Federal Republic of Germany.
Switzerland.. _______ . .
Israel. _____ . _ _____ _ .

Korean Republic.... _____ .....
China-Taiwan. — ... — ________

Total. ........................... ...

Bpril 1977: 
Canada.. ____ . ____ _ . .
Guatemala ...... — . ___ ____

France _______ . _____ ....
Federal Republic of Germany __ _ . .
Switzerland--.- _ — _________ .

India ___________________

Total.-....- __ — .... ______ .....

May 1977:

Total........ _ --- ___ . __ . ___ .

June 1977:

Italy— ........ —————————.

japan ———————————————————— .
Total..... __ ...... _ . _ ... ——— _ .

July 1977:

Total......... —......„-_—...—_....

Number of 
pieces

. ________ ... 50

. _ . __ . __ ..._. 10

...... -_____.___.__ 2,016
545

......— .......... 1,322

. __________ 2,072

................... 225

. __ ... ___ . ... 30

.....— ........... 10,670

._._.__—. ........ 4,032

...... ............. 30,506

.._......—....-.. 128,216

......— .......... 179,694

................... 74
————..._.._ 485
... _ . ______ 1
.————————.„ 1,266
................... 50
................... 820
. _______ ..... 3,030
. ________ ... 504
.....—.....„.... 5,500
.... _____ . __ 21,656
.———-—_— 24,513
.... _____ ... . 99,668

....... ___ . ___ 157,567

. __ _J __ . ____ 1,140

................... 1,356

....—_._—_—„ 1

................... 766

..... _____ ..... 3,560

................... 600

. _ ... __ . ____ 2

. ___ . __ _ . 8,438

. __ .... __ . _ 13,538

..........-...._... 34,500

.._.———_-.... 75,329

. __ . _______ 139,230

. __ . _______ 109
800

...._ ________ 4,378
2 345

................... 1,604
__ . ___ _ ... . 94

. __ . ______ 50

.. _ .. __ _ ... . 1,476

. __ . ______ 6,823

................... 19,464

.. _________ 55,190

.———.„——_.. 96,157

........— ........ 188,490

.„—._——.-.-- 110
2

..-.-—.-....-... 7,783
__________ 1,408
.——....—.—. 1,203
. ____ . _____ 1, 500
.—...—.-...— 1,920
._——.———_ 22, 564
.....-...———. 59,587
....-—— ....... 72,703

. __________ 168,780

/ 
Valuation

2,779
702
720

9,093
780

6,635
8,142

716
87,181

1,539
185,213
480,076

783, 576

3,095
2,362

303
28,645

387
13, 699
41,975

355
49, 357
10,816

234, 618
653, 072

1,038,684

4,482
731
319

6,739
16, 892
8,068
9,623

84, 879
9,914

263, 545
529, 578

934, 770

1,415
1,507

44, 311
15, 146
30, 671
4,924
2,045
5,883

72,011
9,732

275, 026
518, 450

981, 121

3,568
471

62, 151
10, 931
19, 277
5,026

18, 445
22, 107

317, 173
523,577
982,726

\verage value 
per piece

55.580
70.200

.357
16.684.59'
3.202

36. 187
23. 867
8.171

.382
6.071
3.744
4.361

41.824
4.870

303.000
22.626
7.740

16. 706
13. 853

.704
8.974
.499

9.571
6.552
6.592

3.932
.539

319. 000
8.798
4.745

13.447
4,811.500

10. 059
.732

7.639
7.030
6.714

12. 982
1.884

10. 121
6.459

19. 122
. 52. 383

40. 900
3.986

10. 554
.500

4.983
5.392
5.205

32. 436
235. 500

7.985
7.763

16. 024
3.351
9.607
.980
.532

7.202
5.823
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IMPORTS OF VISES INTO THE UNITED STATES (U.S. DEPARTMENT OF COMMERCE)—Continued

6493710 vises, except parts or accessories for machine tools; new series Jan. 1,1972; 1972 tariff rate—5 percent 
ad valorum, 45 percent Communist countries

Date and country
Number of 

pieces Valuation
Average value 

per piece

October 1976:
Canada...................................................... 1,313 . 4,477 3.410
Brazil...._..._____..____.___.__________ 13,680 25,719 1.880
United Kingdom....----..__.___--——_—————— 264 3,969 15.034
France....———.—._____________...._______ 320 1,045 3.266
Federal Republic of Germany._.„..____...____„__ 1,171 11,130 9.505
Switzerland... _.... —__..___......__.__ ..__ 854 10,123 11.854
Poland.. ———.—————————..———.———————. 1,350 25,044 18.551
Spain,. __ .... .. _. _ —...—-. 548 6,720 12.263
Israel—————.———————.———..—.——————. 42 2,377 56.595
India . .. . _ „. 4,336 19,931 4.597
Korean Republic .........___—— _-_ ___ -_ . 16,230 15,137 .933
Hong Kong————————————————————————— 1,900 2,755 1.450
China-Taiwan _— ... _ . ..„ ...__ _ 16,943 171,004 10.093
Japan.......__....___.....__.......____.__.... 48,616 336,436 6.920

Total ._..__.__.___.___________.___ 107,567 635,867_____5.911
November 1976:

Guatemala--. ——— ———————___.__._._._——__ 604 2,942 4.871
Brazil....--...——.——————————————————— 10,332 19,424 1.880-
United Kingdom———— ——— ———... ———— —————... 184 4,340 23.587
France...————————————————————— ———— —— 1,395 2,094 1.501
Federal Republic of Germany.———————————————— 3,290 55,202 16.779-
Switzerland...._——————————————————— 504 9,416 18.683
Poland...--.——————————————————————— 2,175 36,369 16.721
Spain—— ——— —— ——— -_. —— - —— -_... —— _..__..... 2,198 6,421 2.921
India..,.—————-__.„...——.......__......_.... 8,466 45,530 5.37S
China Mainland.______________________ ___ 2,500 18,110 7.244
Korean Republic..__.......__....__.........__....__ 46,561 35,721 .767
China-Taiwan.... —_————._——___—__.......—_ 31,980 220,674 6.90&
Japan———- —— -.. ——— _————— ——————— ——____65,086 437,802_____6.727

Total—————————————— ———————.——— 175,275 894,045_____5.101
December 1976:

Canada..---.... —— ——————————————————— 1,039 3,543 3.410
United Kingdom—————————.-__.___.............._ 790 6,677 8.452
France-..—————————————— ——— -———__.._ 1,896 456 .241
Federal Republic of Germany.————_...................... 2,830 16,291 5.757
Switzerland————.__.__...........__............_ 1,418 10,337 7.290
Spain.———————————__.————.___..._....__ 100 1,012 10.120
Italy.... „...................__........................... 1,000 344 .344
Israel....,.....---....————————————————— 74 1,848 24.973
India. ...... .....__.........__....___...__... 3,299 35,643 10.804
Korean Republic...__...................___....._.__ 852 6,566 7.707
China-Taiwan.....———__....___.........__....__ 66,975 303,967 4.539
Japan————————.___...............__............_ 42,271 305, 244 7.221

Total.._...._________....__.___..___ 122,544 691,928_____5.646
January 1977:

Canada..,-.....——————————————————.——— 32 2,332 72.906
Argentina, ——————__._-___———_„__._ 397 933 2,350
United Kingdom...—.———__...__...._....._——.. 2,636 5,721 2.170
France———————————______—.___..____ 1,110 767 .691
Federal Republic of Germany___-___._______-__ 189 2,060 10.899
Switzerland-....-..——————————————.——— 2,504 46,983 18.763
Poland...........-.———————————————————— 13,363 176,889 13.237
Spain—————___..._-_____....____._..,_-—. 5,632 10,049 1.784
India......--...————————————————————. 5,079 67,217 13.234
Korean Republic..——_.__....._..———_.__..._ 13,000 12,570 .967
China-Taiwan...—— ——— ._...........__.__..._..... 43,799 247,117 5.642
Japan...._....__._.__——__.......................... 70,346 423,419 6.019

Total.__.__.....___...._,__._-_._..._ 158,087 996,058_____6.301

February 1977:
Canada . ... . ___..____...__.__ 30 1,236 41.200
Guatemala— ..__—— ——————_......_............ 1,209 5,888 4.870
United Kingdom.... ——..........———__.............._ 502 4,647 9.257
France, ...... ....... ——— —— -_.....__.__..... 2,416 1,044 .432
Federal Republic of Germany-__________________ 9 4,055 450.556
Switzerland...——————————————————————— 504 9,416 18.683
Spain.._— —— ———. —— ——— _____.-__-__..... 1,850 987. .534
India. — .———.———__......._,__.........____ 7,039 63,272 8.989
Korean Republic- _.....—...._,__....__,__..—— 8,902 19,213 2.158
China-Taiwan... ———————— ——————————————— 34,715 179,690 3.176
Japan———— ——————————————————————— 39,622 239,902_____6.055

Total....——————————-.—————————— 96,798 529,350 5.463
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Mr. VANIK. Our next witness is Mr. Donald A. Webster, of AMF. 
Inc.

STATEMENT OF DONALD A. WEBSTER, VICE PRESIDENT, GOVERN 
MENT RELATIONS, AMF, INC., ACCOMPANIED BY CHARLES VER- 
RILL, COUNSEL
Mr. VANIK. We will be very happy to hear from you, Mr. Webster.
Mr. WEBSTER. Thank you. Mr. Chairman, Mr. Frenzel, my name is 

Donald A. Webster. I am vice president for Government Relations 
of AMF, Inc. I am accompanied by Mr. Charles Verrill, Patton, Boggs 
& Blow, who represented some of the domestic industry in this case.

I have been asked to testify here today to express the position of 
AMF and its subsidiary, the Harley-Davidson Motor Co., on Treas 
ury's handling of the liquidation of duties on imports of electric golf 
carts from Poland.

As a domestic manufacturer of golf cars, Harley-Davidson has a 
significant interest in this action. Harley-Davidson has also filed a 
complaint alleging dumping of motorcycles from Japan, which is 
being processed by Treasury.

Our position on the golf cart matter is that the Treasury has un- 
"necessarily delayed resolution of issues relating to the computation of 
actual dumping duties by not following the clear intent of Congress 
as expressed in the Trade Eeform Act of 1974.

The petition asking Treasury to investigate import sales of Polish 
golf carts was filed by Outboard Marine Corp. in April 1974. Treas 
ury subsequently found that such imports during the period of in 
vestigation were at less than fair value, and effective March 16, 1975, 
ordered withholding of appraisement.

The International Trade Commission then found that such sales 
had injured the U.S. manufacturers, including Harley-Davidson, by 
a 5-to-l decision issued September 16, 1975. Some months earlier, 
Outboard Marine had gone out of the golf cart business.

Since the final determination of dumping made over 2 years ago, 
however, Treasury has been unable to determine the fair value for 
Polish golf carts (with the exception of the period March to August 
1975), and thus the amounts of special antidumping duties despite 
specific language in the Trade Reform Act dealing with establish 
ment of fair value in just the situation that has arisen in this case.

Polish golf carts are produced in a controlled economy for sale in 
the United States. There are no home market or third market sales to 
our knowledge. In these circumstances, 205 (c) of the Antidumping 
Act, requires Treasury to determine fair value by reference to the 
price of golf carts in a non-state-controlled economy country, or if 
none, then the United States.

In the 1974 investigation, Treasury used Canadian prices to ascer 
tain fair value. However, the Canadian firm stopped production in 
1974 and most recently sold only thirty 3-year-old carts at distress 
prices in 1976. Yet Treasury is still trying to develop a fair value 
position that is based on these sales, apparently because it is thought 
a. low duty will result. We think this is wrong since 1974 Canadian 
prices that were below cost are just not an adequate referent.

Golf carts are currently produced in quantity in Japan and, of 
course, the United States. If Treasury is reluctant to use Japanese
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prices (which are very high), then U.S. prices should be used. Treas 
ury should not, however, change the law by administrative action in 
adopting fair value concepts that differ from the precise guidelines of 
section 205 (c) of the act.

This position is spelled out in more detail in the attached supple 
ment and correspondence to Treasury of April 22, 197Y, and October 
24,1977, from Charles Owen Verrill, Jr. I would ask that the supple 
ment and correspondence be entered into the record at this hearing.

In conclusion, antidumping laws are effective only if enforced on a 
timely basis. Delay in liquidating dumping duties, after injury and 
less than fair value selling are found, robs the act of much of its deter 
rent value.

Thank you.
[Attachments to the prepared statement follow:]

SUPPLEMENT TO STATEMENT OF DONALD A. WEBSTEB
Re: Golf cars from Poland.

. Since the final determination of dumping in the Polish golf car case in Sep 
tember 1075, Treasury has liquidated duties on only those golf cars imported 
from March 14, 1975 through August, 1975. The rate of duty was computed by 
comparing "foreign market value" to the import price. Hence, the critical de 
termination is what "foreign market value" to utilize.

In controlled economy country cases, foreign market value is determined by 
reference to the price of the same goods in a free market economy. See § 205 (c) 
of the Antidumping Act. In the Polish golf car case, foreign market value was 
based on the price charged by a small Canadian manufacturer who has not built 
a golf car since 1974 and lost money on those it did build. Treasury, however, 
still insisted on an economy of scale adjustment even though market prices ob 
viously reflect adjustments required by competition.

The 1975 liquidations were based on the 1974 Canadian prices and still yielded 
a duty, after adjustments we regard as inappropriate, of over $140 per car.

For liquidations after August 1975, Treasury has not made final policy de 
cisions about the foreign market value. The most recent round of discussions be 
tween Treasury and the Polish manufacturer is described in the attached letter 
dated October 24, 1977, from Charles Owen Verrill, Jr., to Peter Ehrenhaft, 
Deputy Assistant Secretary for Tariff Affairs. (Annex A). This letter, together 
with that sent to Treasury on April 22, 1977, (Annex B) detail the AMF posi 
tion on the appropriate measure for duty liquidation.

PATTON, BOGQS & BLOW, 
Washington, D.C., October 24, 1977. 

Re: Electric golf cars from Poland. 
Mr. PETER EHRENHAFT,
Deputy Assistant Secretary (Tariff Affairs),, 
Department of the Treasury 
Washington, D.C.

DEAR Mr. EHRENHAFT : On October 14, 1977, representatives of the government 
of Poland and Pezetel orally presented to Treasury previously submitted views 
on the liquidation of duties in the golf cars from Poland proceeding. Pursuant 
to a new Treasury practice, which I strongly endorse, I was invited to attend the 
meeting and participate in the discussion. However, since I had received the 
memorandum of Professor Soltysinski of August 25, 1977, only a few days pre 
viously and had received the memorandum by Mr. Schwarz' office, dated Octo 
ber 13, 1977. just the previous afternoon, I did not have a chance to prepare a 
detailed response prior to the meeting. Both memoranda do, however, require 
rebuttal, which is the purpose of this letter.

A. INTRODUCTION

In considering the various arguments made by Pezetel, It must be kept in mind 
that this case involves a very specific factual situation and not any cosmic prin 
ciples of international or east/west trade. Instead, it involves the Polish manu-
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facturer of Melex golf cars, which, originally at least, were duplicates of a golf 
car produced by E-Z-Go, a manufacturer in the United States. Melex golf cars 
have always been manufactured almost exclusively for sale in the United States 
in a market that Pezetel had no role in developing. There is no market for the 
Melex golf cars in Poland or anywhere else in any quantity and, with the ex 
ception of Japan,1 where a golf car industry has developed recently, golf cars are 
a product unique to the United States. Pezetel is not, therefore, in the position of 
the ordinary exporter who seeks access to the United States market.

These considerations narrow the policy focus even if Treasury finally concludes 
the United States prices are the proper referent for determining the foreign mar 
ket value of Melex golf cars. Such a decision, which .would require a finding that 
sales of the. same or similar articles produced in third countries other than the 
United States are not an adequate basis for comparison purposes, would have 
precedental value only in similar cases and not the whole range of proceedings 
involving east/west trade.

B. CONTROLLED ECONOMY PUMPING IN PERSPECTIVE

Application of the Antidumping Act of 1921 to imports from state controlled 
economy countries has a long history. Traditionally, Treasury has taken the 
position in such cases that neither foreign market value (based on sales in the 
home market or to a third country) nor constructed value (based on costs of 
materials, labor and fabrication) constitute a reliable basis for a value compari 
son. Instead, since at least 1960, the practice has been to establish the foreign 
market value for. goods imported from a state controlled economy by reference 
to the price of such or similar goods that are manufactured in a western econ 
omy. The reflected value measure of foreign market value was first utilized in 
1960 in "Bicycles from Czechoslovakia," 25 Fed. Reg. 6657 (1960), where it was 
concluded that home market prices were not a reliable indicia of home market 
value.

The reflected value test did not have specific support in the language of the 
1921 (Act at the time it was adopted by Treasury.2 However, there do not appear 
to have been any judicial reviews of the Treasury's authority to adopt a reflected 
value measure of foreign market value in controlled economy dumping cases and 
the Treasury regulations, as amended through 1973, provided as follows:

"Merchandise from controlled economy country: Ordinarily, if the information 
available indicates that the economy of the country from which the merchandise 
is exported is controlled to an extent that sales or offers of sales of such or simi 
lar merchandise in that country or countries other than the United States do not 
permit a determination of fair value under § 153.3 or § 153.4, the Secretary will 
determine fair value on the basis of the constructed value of the merchandise 
determined on the normal costs, expenses, and profits as reflected by the prices 
at which such or similar merchandise is sold by a non-state-controlled-economy 
country either (1) for consumption in its own market; or (2) to other countries, 
including the United States. [19 O.F.R. § 153.3(b) (1973) ]"
While §153.5(b) utilizes the phrase "constructed value," it is clear that the 
principal referent is the price of the same or similar article which is presumed to 
reflect normal costs, expenses and profits.

The reflected value measure was, therefore, well established as a Treasury 
"practice" in 1974 when Congress amended the Antidumping Act by adopting new 
§ 205 (c), which provides that in state controlled economy cases:

"The Secretary shall determine the foreign market value of the merchandise 
on the basis of the normal costs, expenses and profits reflected by either—

(1) The prices determined in accordance with subsection (a) and section 
202, at which such or similar merchandise of a non-state-controlled-economy 
country or countries is sold either (A) for consumption in the home market 
of that country or countries, or (B) to other countries, including the United 
States; or

1 We have recently learned that golf cars are also produced In Italy.2 However. Treasury could point to a precedent In the 1913 Tariff Act which defiipd actual market value' almost precisely the same as "foreign market value" in the 1921 Act. In the calculation of either amount, the critical referent was the price of the same or similar goods In the home market. The 1913 Act also provided, however, that where the goods were not "freely offered" in the home market, then the actual market value was to be determined by reference to the price of the same or similar imported product sold in the United States. (See 38 Stat. i87-188, para. L.) Thus, the concept of a reflected value has had statutory sanction for at least sixty years.
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(2) The constructed value of such or similar merchandise in a non-state-
controlled-economy country or countries as determined under section 206."

This amendment confirmed the existing Treasury practice. See Trade Reform Act
of 1974, A Report of the Senate- Committee on Finance, No. 93-1298, November
26,1974, at 174. (Hereinafter cited-"1974 Sen. Rep. at ——.")

C. THE DETERMINATION OF FOREIGN MARKET VALUE IN THIS CASE

During the less than fair value phase of this proceeding, Treasury utilized 
the reflected value measure of § 205 (c) (1) by establishing foreign market value 
on the basis of the price of the Marathon golf car (the "same or similar" product) 
produced in Canada.3 This referent was in fact suggested by counsel for Pezetel 
(see letter from Bruce Clubb, a partner in Baker & McKenzie, dated November 
18, 1974, attached as Annex A). Adjustments were made to take cognizance 
of differences in production levels between Pezetel and Alarathon (the "economy 
of scale adjustments") and for other circumstances of sale. Based on the foreign 
market value thus derived. Treasury found that all sales of Melex golf cars 
during the period of investigation were at less than fair value and that im 
portations beginning March 14, 1977, were subject to withholding of appraise 
ment.

Pezetel now contends, however, that Treasury should use the reflected value 
test or the constructed value test, whichever is lower, where §205(c)(l) is 
invoked because of the nature of the economy of the exporting country. Other 
wise, it is contended, the fair value test will not take account of comparative 
manufacturing cost advantages enjoyed by Poland. (Soltysinski Memo, at 3-5, 
7-8.) For these reasons, Professor Soltysinski argues that the hypothetical Mar 
shall Study of projected costs in Canada should have been adopted as the measure 
of foreign market value on the grounds that it is a "constructed value" which is 
lower than the "reflected value." We perceive these reasons for rejecting this 
argument: (i) Treasury practice has always been to utilize a price.referent 
as the best evidence of foreign market value and to resort to constructed values 
only in the absence of actual prices; (ii). the hypothetical Marshall Study is not 
evidence of costs and expenses on which to establish constructed value; if con 
structed value is to be employed, it should be based on Marathon costs; and (iii) 
Congress has decreed that Polish costs are irrelevant and not to be considered.

(i) Prices are Preferred.—Treasury practice has always been that prices are 
the preferable determinant of foreign market value and that constructed value 
is employed only when a value based on prices is not available. In fact, the Act 
ordinarily requires this practice, since §202(a) permits the Secretary to resort 
to constructed value only where there is no foreign market value.* While it is 
true that §205(c) is disjunctive, the Treasury "practice" has always been to 
utilize the price test (see Bicycles from Czechoslovakia) and it was this practice 
that was codified in the 1974 amendments. In this context, there is no merit to 
the Pezetel contention that § 205(c) must be interpreted so as to apply whichever 
of the two measures (price or constructed value) yields the lower foreign market 
value.

There are good reasons for the price test. First, prices in the marketplace may 
not always reflect total costs. Small or inefficient producers cannot price their 
product in actual transactions above the general price level and expect to make 
sales except in monopoly markets. Thus, prices, even of small producers reflect 
"normal costs" since abnormal costs resulting from inefficiencies are borne by 
the seller who cannot pass them on to the buyer in the form of higher prices.5 
Second, constructed value involves arbitrary minimum levels for general expenses 
and profits without regard to whether competitive marketplace pricing would 
allow such elements as a component of price. Finally, transaction prices are less 
subject to manipulation than are cost calculations with all the variables and 
allocations that are possible.

3 While the Trade Reform Act was not signed until January 3. 1!>75. eipht months 
after the full scale Investigation beean. §205(c)(l) was made applicable to pending 
proceedings. See Trade Reform Act, § 321 (g).

* Dumping duties shall be Imposed if the purchasing price ". . . is less than the 
forpiern market value (or in the absence of such value, then the constructed value). . . ." 
8 202(a).

c This explains why we have always objected to the economy of scalp adin«tmeTit in this 
proceeding. Since there are numerous sellers in the market. Marathon's extra costs if any, 
from small scale or inefficiency would not be reflected in its prices which would have 
to be competitive with those of the larger or more efficient producers.

99-627—77———8
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(ii) The Marshall Study is Hypothetical.—Pezetel argues that the proper 
method of determining foreign market value would be to use constructed value 
based on the Marshall study. (Soltysinski Memo, However, that hypo 
thetical study was not based on known or actual costs and is not a proper basis 
for establishing a constructed value under § 206 of the 1921 Act. Whatever the 
qualifications of the Marshall there is no brooking the fact that a study 
is no more than an opinion or best guess as to the cost and expenses that would 
be encountered in actual experience. Since § 206 is premised on the "best evi 
dence available" test, Treasury should revert to a hypothetical constructed 
value only if no other basis is available.8

In this case, there is such a basis: that is, the actual costs of materials, fabri 
cation and overhead of Marathon which like Pezetel was in the business of 
producing golf cars until at least 1974. From Pezetel's standpoint, this may not 
be a satisfactory referent since we understand that Marathon's costs, when it 
was producing golf cars exceeded the price its car commanded in the market. 
However, if a constructed value is to be utilized, it is clear that the best 
evidence of what it costs to build a golf car in a free world economy other than 
the United States is the actual cost experience of a third country manufacturer. 
Hypothetical costs, such as those projected in the Marshall Study, are the least 
persuasive evidence of constructed value and should be only utilized as a final 
resort which is not necessary here.

(lii) Polish Costs are Irrelevant.—The premise of §205(c) is that neither 
prices nor costs in controlled economies are reliable indicia for comparison 
purposes. This is a Congressional judgment that is not subject to review or 
modification by Treasury. A question has been raised, however, whether Treas 
ury should attempt to assess costs by constructing a value in an economy most 
like Poland's that is not state controlled. In my opinion, the answer to this 
question is that there is no reliable basis on which to compare Poland's economy 
with a free world economy for purposes of finding a comparable cost basis for 
foreign market value. For example, wage levels in Poland may be statistically 
lower than in free world economies, but this could be attributed to the fact that 
the state provides free education or medical care, costs that are often a burden 
on wages in western economies. Materials costs may be subsidized or even im 
possible to calculate according to ordinary accounting principles, a considera 
tion that is at the heart of §205(c). Moreover, even if indicia could be de 
veloped to find the comparable free world economy in a state controlled 
economy dumping case, Treasury would still be required to construct a value 
from hypothetical costs and expenses which could never be defended as the 
"best evidence" where prices set in a competitive marketplace were available.7

D. GOLF CARS ARE CURRENTLY PRODUCED IN JAPAN

We have previously objected to the use of Marathon prices as the foreign 
market value referent in the liquidation phase of this proceeding primarily 
because that company has not produced a golf car since 1974 and even then it 
was a marginal producer. Accordingly, we have urged that the prices of a 
domestic producer be utilized for the purpose of determining foreign market 
value and that E-Z-Go be selected as the referent, since the Melex golf car is 
virtually the same merchandise. Such a comparison is required by current regu 
lations and §20o(c) where there is no other adequate basis for determining 
foreign market value.

At the meeting on October 14th, a question was raised whether there might be 
an alternative to either projected forward Marathon or domestic prices and I 
remarked that golf cars had been produced in Japan several years ago and cur 
rent information on the status of such production would be provided. Since 
then, I have determined that there currently are at least four manufacturers of 
golf cars in Japan where there is an expanding domestic market.

0 The infirmities of the Marshall Study are discussed at length In submissions to 
Treasury In the less than fair value proceeding.

7 A comparable economy evaluation raijyht be feasible when the article from the state 
controlled economy is produced In more than one free world economy and the question 
to he resolved Is which country prices are to be utilized as the referent. Traditionally, 
articles produced In Western European countries have been selected as the referent 
when fletrmininc the foreign market value of the same or similar articles produced in 
an Eastern European country.
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It is our understanding that the producers of golf cars in Japan and prices 

charged are as follows:

Producer Price to dealer Fleet list Fleet actual

Baihatsu (Masters):

Nissan (Sunmate): 3 wheel electric. .__._-_. __ __ _

. _ ........ _ $2,047.24

..... __ ..... 2,235.29

. __ .„..„„ NA

...... __ ..... 2,185.04

............... 2,205.88

$2,952.75

2, 992. 12
2, 598. 42
2, 736. 22
2, 941. 18

$2, 559. 05

2, 637. 79
NA

2, 440. 94
NA

Further information about these producers will be supplied if Treasury re 
gards additional inquiry to be appropriate.

E. IP JAPAN OK OTHEB THIKD COUNTRY PRICES ABE NOT AN APPROPRIATE REFERENT, 

SECTION 20S(C) REQUIRES THE USE OV UNITED STATES PRICES

AVe have constantly argued that the Treasury must utilize the United States 
prices of golf cars as the referent in this proceeding if sales in a third country 
do not provide an adequate basis for comparison. In contrast, Memorandum dated 
October 13, 1977, from Professor Soltysinki and Mr. Schwarz challenges the 
authority of Treasury to adopt such a measure of foreign market value.

In essence, Soltysinski and Schwarz argue that the insertion of the words "in 
cluding the United States" in two clauses of § 153.7 of the Antidumping Regula 
tions constitute a "startling new principle of antidumping law" (Memorandum at 
4) that is unauthorized because: (a) Congress specifically, they argue, rejected 
such a test in amending the Antidumping Act in 1974; and (b) the Senate Report 
which contain.-; language wholly supportive of § 153.7 was a "gratuitous addition" 
without basis in law or fact and was inserted under "unknown" circumstances. 
Neither point has any merit-

(i) 8. 2374-—The Memorandum urges the proposition that § 153.7 of the Regu 
lations adopts a measure specifically rejected by Congress when it failed to adopt 
S. 2374 which had been introduced by Senator Carl Curtis (R. Nebr.), a member 
of the Senate Finance Committee. The origin of the Curtis Bill was straightfor 
ward. The Cushman division of Outboard Marine Corporation ("OMC"), located 
in Lincoln, Nebraska, which had produced golf cars for many years, became 
concerned about Melex imports in 1973. Its local attorney, worried that the Act 
might not cover the case where a state controlled economy company sold a prod 
uct in.this market and nowhere else, and where there were no third country pro 
ducers, drafted a proposed amendment to the Act for consideration by Senator 
Curtis. After redrafting, S. 2374 was introduced and referred to the Senate Fi 
nance Committee in September, 1973.

In February, 1974, OMC requested the undersigned to consider whether an ac 
tion under the Antidumping Act was likely to have any success. Our research 
indicated this was a unique case because of what appeared to be a single market 
for golf cars and that proof would be easier if S. 2374 were adopted. Accordingly, 
we assisted OMC in its testimony before the Senate Finance Committee on 
March 28, 1974, and subsequently worked with the Staff of the Committee al 
though it is somewhat of an exaggeration to claim that we "lobbied strongly" in 
favor of passage of S. 2374. In fact, because of subsequent events, we regarded 
S. 2374 as unnecessary and so advised both the Senator and Committee staff.

This occurred, however, not because of a mysterious appearance of language 
in a Senate Report, as Soltysinski and Schwarz argue, but because we received 
advice from Treasury that settled the problem of the referent where the goods 
were not produced anywhere but the United States and a state controlled 
economy. Following the appearance before the Senate Finance Committee, Mr. 
Fisher and I met with Ben L. Irwin, Director, Office of Tariff and Trade Af 
fairs to inquire whether an antidumping complaint, in circumstances we felt 
were present, would be cognizable by Treasury. In response to this inquiry, Mr. 
Irvin wrote to us as follows :

"Although Treasury practice has been to look to prices at which such or 
similar merchandise is sold in a third country, the phrase "nou-State-controlled-
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economy country'' certainly embraces the United States. Accordingly, similar 
merchandise in the United States market could be used for comparison purposes 
if a situation were to arise where the Merchandise under investigation is sold 
only in a State-controlled-economy country and the United States." (See Annex 
B.)

Based on this advice, we prepared and submitted the antidumping complaint 
against Melex golf cars in late April 1974. A copy of the Irvin letter was at 
tached to the complaint and has been in the public file ever since.8

Copies of the Irvin letter were delivered to the Senate Finance Committee staff 
both separately and as part of the OMC complaint. We had no ulterior motive 
for this action, but since we had supported S. 2374 it seemed appropriate to 
alert the staff to the Treasury interpretation of existing law and practice which 
made further legislation unnecessary. A copy of the complaint, including the 
Irvin letter, was also furnished to Senator Curtis. As a result, S. 2374 was not 
regarded as necessary when the Senate Finance Committee held "mark-up" 
sessions on the Trade Reform Act in the late fall 1974 and it was not adopted." 
In view of this chronology, there is absolutely no warrant for the view that 
S. 2374 was "rejected" by Congress.

In fact, since the amendments to the Antidumping Act ratified existing 
Treasury practice in the case of state controlled economy dumping cases, one 
codified element of that practice was reflected in the Irvin letter which had 
been made available to the Senate in advance of the markup sessions. It seems 
likely that this was responsible for the language 10 in the Senate Report that 
Messrs. Soltysinski and Schwarz find so mysterious. This language, unani 
mously adopted by the seventeen members of the Committee, cannot be described 
as "curious" or "gratuitous," but rather as an expression of the meaning of 
§ 205(c) intended by the Senate. In short, we submit that the legislative history 
compelled the Treasury to adopt § 153.7 in 1976.

Soltysinski and Schwarz find it "interesting" that I suggested the language 
in the last sentence of § 153.7 in a letter dated October 30, 1975, and that it is 
"worth noting" that my letter does not indicate my interest in these proceedings. 
At the time, I thought, the Melex matter was past history since Treasury had 
issued a final determination and the U.S. International Trade Commission had 
issued its opinion finding injury six weeks previously. Moreover, my letter was 
in response to a request for public comments. While I assume from your com 
ments on October 14th (which I appreciate) that Treasury will ignore this and 
other implied criticisms that occur in the Soltysinski and Schwarz Memorandum, 
I do want my objection to these illusions to be a matter of record.

F. THE "SAME OB SIMILAR" ARGUMENT
Mr. Schwarz in his letter of October 13, 1977, argues that the Trade Reform 

Act in amending the definition of "such or similar merchandise" specifically in 
tended that another manufacturer's product would never be used for purposes of 
determining foreign market value. This definition, however, does not apply in the 
case of state controlled economies, because §205(c) specifically provides that in 
such circumstances the Treasury shall use the prices by which another manu 
facturer in a free world economy sells the merchandise in question. In short, the 
amendment to §212(3) of the Antidumping Act did no more than clarify the 
priorities to be used in determining foreign market value in the case of those 
products produced in countries where home market price is a relevant considera 
tion. Since such prices are not available in state controlled economy cases, the 
priorities in § 212(3) are not relevant. It would be absurd for Treasury Depart 
ment to construe §205(c) as having been negated in its entirety by §212(3). 
Both the House and Senate specifically intended that Treasury's existing prac 
tice of using third country (i.e. other producer) prices for purposes of establish-

8 Mr. Schwarz argued at the October 14th meetinp that this letter was obtained in 
an ex parte meeting and that this compromised Its value. However, the letter has been 
a matter of public record for over three years and, presumably, was known to Pezeters 
counsel during the less than fair value aspect of this case.

8 In fact, Senator Curtis wrote Secretary Simon on Dec. 20, 1974. that after OMC 
filed its complaint "it appeared the Melex matter would be resolved administratively and 
legislative relief would not be necessary."

10 "The amendment Is Intended to permit comparison . . . with the prices of such or 
similar merchandise produced in the United States In the absence of an adequate basis 
for comparison using prices In other non-State-controlled economy countries/' 1974 
Sen. Rep. at 174.
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ing foreign market value of goods produced in a state controlled economy be 
continued.

CONCLUSION
In summary, it is the position of the domestic manufacturers represented by 

the undersigned that § 205(c) requires the foreign market value of Melex golf 
cars to be determined by reference to the price of the same or similar article 
produced in a third, free economy country, which may include Japan or Italy, 
unless such prices are not an "adequate basis" for comparison, in which event, 
United States prices must be used. No adjustment should be made for so-called 
"economies of scale" since prices in a competitive market reflect only normal 
costs with any abnormal costs of inefficiency or scale being borne by the seller. 
Finally. Treasury should reject the challenge to the validity of § 153.7 of its 
regulations.

Consistent with the ex parte policy described at the meeting on October 14th, 
copies of this letter have been mailed to the recipients listed below. 

Sincerely,
CHARLES OWEN VEKBILL, Jr.

BAKER & MCKENZIE,
ATTORNEYS AT LAW,

November 18,197^. 
Mr. R. N. MABBA,
Director, Duty Assessment Division, U.S. Customs Service, Department of the 

Treasury, Washington, D.C.
DEAR MR. MABBA : This letter and its attachments constitute Pezetel's initial 

response to the Antidumping Complaint concerning Polish golf cars, filed on 
April 29, 1974 on behalf of the Outboard Marine Corporation. Additional infor 
mation will be supplied upon request.

At the outset, counsel for Pezetel wish to point out that the complaint of 
Outboard Marine Corporation contains numerous inaccuracies which create 
a misleading picture of the golf car market in the United States. This matter 
is more fully discussed in Exhibit I which contains a description of the errors 
in the complaint. Exhibit I also contains a technical comparison between the 
Outboard Marine Corporation (Cushman) and the Pezetel golf cars which 
demonstrates the considerable physical and manufacturing differences between 
the two cars and shows why the cost of production of the Cushman car cannot 
be used as a Fair Value Standard for the Pezetel car as requested in the 
complaint.

Finally, counsel for Pezetel contend that, when Pezetel's sales in the United 
States are placed in proper perspective, it is clear that Pezetel is not selling at 
Less Than Fair Value no matter what Fair Value standard is used, and that there 
is no likelihood that an industry in the United States will be injured. Accord 
ingly, counsel request that this proceeding, which has already resulted in great 
commercial hardship to Pezetel. be terminated.

The legal and factual basis for this request is set out below.

I. THE ANTIDUMPING ACT OP 1921

The Antidumping Act and Regulations provide in substance that when the 
Treasury Department receives a complaint that a foreign product is being sold in 
the United States at Less Than Fair Value, the Customs Service must determine 
what the Fair Value of the imported product is, and whether the actual prices 
charged are less. Accordingly, the first question in this case is what is the 
Fair Value of Pezetel golf cars. The Act provides that Fair Value shall be the 
first of the following which can be determined.

(A) Foreign Market Value based upon home market sales, i.e., the price 
at which Polish golf cars are sold in Poland;

(B) Foreign Market Value based upon third country sales, i.e, the price 
at which Polish golf cars are sold for export to countries other than the 
United States;

(C) Constructed Value, i.e., the sum of the costs of materials, fabrica 
tion, general expenses and a normal amount of profit.

Under the Act one of these must be selected as the Fair Value. Pezetel's position 
with respect to each of these is set out below.
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II. WHAT PAIR VALUE SHOULD BE USED IN THIS O.AiSE?

A. Foreign market value based upon home market sales
The Customs Service has apparently determined that Foreign Market Value 

based upon home market sales cannot be determined in this case. Counsel for 
Pezetel agree with this determination.
B. Foreign market value based upon third country sales

The next basis for Fair Value provided by the Act is Foreign Market Value 
based upon sales to third countries. Here, the determination to be made is 
whether Polish golf cars are sold in the usual wholesale quantities, in the 
ordinary course of trade, and in the principal markets of countries other tha.n 
the United States.

As demonstrated in Exhibit II, Pezetel sells golf cars, in commercial trans 
actions meeting the statutory criteria described above, to buyers in Canada. 
Accordingly, counsel contends that the proper basis for Fair Value in this case 
is the Foreign Market Value based upon the price at which Pezetel sells to 
buyers in Canada.

As shown in Exhibit II, Pezetel's prices to Canadian purchasers are the same 
as Pezetel's price to buyers in the United States. Thus, Pezetel is not selling at 
Less Than Fair Value.

III. CONSTRUCTED VALUE

Counsel do not agree that it is necessary to resort to Constructed Value in this 
case. Moreover, we believe that the Regulation providing the method of cal 
culating Constructed Value for State-controlled economies is invalid. Finally, 
even if that invalid Regulation is applied in this case, it is clear that there have 
been no sales at Less Than Fair Value. These matters are discussed below.
A. There is no need to resort to constructed value

Counsel for Pezetel contend that there is no need for the Treasury Department 
to resort to Constructed Value in this case. That can be done only when the 
economy of the exporting country is controlled to such an extent that its prices 
cannot be used as a basis for Fair Value.

Thus the Customs Service Regulations, 19 C.F.R. § 153.5 (b), provide that:
"Ordinarily, if the information available indicates that the economy of the 

country from which the merchandise is exported is controlled to an extent that 
sales or offers of sales of such or similar merchandise in that country or to 
countries other than the United States do not permit a determination of fail- 
value under § 153.3 or § 153.4, the Secretary will determine fair value on the 
basis of the constructed value of the merchandise. ..."

Counsel contend that, while Poland's economy is centrally planned, it is not 
"controlled to an extent that" Fair Value cannot be determined in the normal 
fashion. Pezetel, although State-owned, must show a profit. Since it is as profit 
oriented as large corporations in Western market countries, its sales to third 
countries, in this case Canada, should be used as a basis for determining Fair 
Value as the law and regulations provide.
B. The regulation is invalid

The Customs Service Regulations (19 C.F.R. §153.5(b)) provide that, in the 
case of controlled economy counties, Constructed Value will be:

"Determined on the normal costs, expenses and profits as reflected by the 
prices at which such or similar merchandise is sold by a non-State-controlled- 
economy country either (1) for consumption in its own market; or (2) to other 
countries, including the United States."

First, we do not believe that this regulation is authorized by the Antidumping 
Act, since it uses the price at which similar merchandise is sold in an unrelated 
market by a different producer as the Fair Value of Polish products. Further, 
this regulation not only conflicts with the Act, but it is in conflict with basic 
foreign trade theory as well.

Foreign trade theory indicates that in order to export, a country must have 
a comparative advantage in the production of the product to be exported, e.g., 
it must have lower land, labor or material costs. This advantage is reflected in 
the price which the producing country charges for the article, and because of 
this each country tends to produce for export those items in which it has an 
advantage and can sell at the lowest price.
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This regulation nullifies any advantage in the production of a product by an 

exporter in a centrally planned economy because it forces that exporter to 
charge a price in the United States which is at least as high as that of a pro 
ducer in another country. Accordingly, a producer from a centrally planned 
economy (such as Pezetel), unlike a producer in a Western market country, can 
never be the lowest price seller of a product in the United States. For this 
reason producers from centrally planned economies will be prevented from ef 
fectively competing in the United States market no matter how efficient they 
might be or how low their actual costs of production are.
C. Even applying the regulation there are no sales at less than fair value

Nonetheless, in an effort to cooperate as fully as possible with the Customs 
Service in this matter, we have gone to the trouble and expense of conducting 
a world-wide survey of golf car productions. The time needed to conduct this 
survey was significant, and has delayed our response.

We found that golf cars are produced in Brazil, Mexico, Japan and Canada,, 
as well as in the United States. The markets of Brazil, Mexico and Japan are- 
all so small and protected that they do not provide a suitable basis for com 
parison. Any cars produced in such a market will, of course, be sold at grossly 
exaggerated prices. Moreover, since none of these countries exports golf cars 
to the United States, a comparison using them would result in Pezetel being- 

compared with a manufacturer which is denionstrably non-competitive in the 
United States.

Thus, the only comparison which makes any economic sense is that with a 
producer which has demonstrated that it is competitive by exporting to the 
United States. We are informed that in recent years the Marathon Company of 
Montreal, Canada has produced about 250 cars per year for sale in Canada and 
for export to the United States at a price of $885 per car. When the appropriate 
adjustments for economies of scale and other differences between the two cars are 
made it is clear that the Pezetel car is being sold at well above this Fair Value- 
standard.

In Exhibit III we have set out a detailed comparison between the price of the 
Pezetel and Marathon cars.

IV. PEZETEL SHIPMENTS

Finally, you have asked for a complete description of Pezetel shipments and 
prices during the period under investigation. That information is attached as- 
Exhibit IV.

If you need any additional information, please do not hesitate to contact us. In 
addition, if the Customs Service should determine to reject any of the prices or- 
adjustments quoted in the Exhibits to this letter, the privilege of a conference- 
is requested.

Very truly yours,
BBUCE E. CLUBB. 

Enlosures.
OFFICE OF THE SECKETART OF THE TREASURY,

"Washington, D.C., April 19,1974.
Mr. BART FISHER, Esq., 
Patton, lioffffs & Blow, 
Washington, D.G.

DEAR MR. FISHER : I wish to take this opportunity to summarize our recent dis 
cussion with you and Mr. Verrill on April 10. Your concern was that the cur 
rent Antidumping Regulations and the proposed Trade Reform Act would not 
permit the Antidumping Law to be applied in a situation where merchandise- 
exported to the United States from a State-controlled-economy country is manu 
factured only in that country and the United States. You felt that under such' 
circumstances no third country prices for similar merchandise for comparison- 
purposes would exist.

Our experience indicates that this situation has never arisen to date. More 
over, in the particular case you brought to our attention concerning golf cars; 
manufactured iu Poland, information supplied to us by the U.S. Customs Service- 
suggests that similar golf carts are produced not only in Poland and the United 
States, but in Japan as well. Thus, Japanese carts may well be able to be used! 
for fair value comparisons, with appropriate adjustments as provided in our- 
Regulations.
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As we mentioned to you in our discussion, the Treasury Regulations and the 
proposed Trade Reform Act provide for the use of United States costs as reflected 
by selling prices in the United States if the occasion were to arise where a similar 
product is not manufactured in any non-State-controlled-economy country other 
than the United States. Section 153.5(b) of the Antidumping Regulations, in deal 
ing with antidumping investigations of imports from State-controlled-ecouomy 
countries, provides that fair value comparisons are to be made between the prices 
to the United States of merchandise of a State-controlled-economy country 
and the prices at which merchandise ". . . is sold by a non-State-controlled- 
economy country . . . for consumption in its own market. . . ." Although Treas 
ury's practice has been to look to prices at which such or similar merchandise 
is sold in a third country, the phrase "non-State-controlled-economy country" 
certainly embraces the United States. Accordingly, similar merchandise in the 
United States market could be used for camparison purposes if a situation were to 
arise where the merchandise under investigation is sold only in a State-controlled- 
economy country and the United States. 

Sincerely,
BEN L. IBVIN, 

Director, Office of Tariff and Trade Affairs.

PATTON, BOGGS & BLOW, 
•Washington, D.O., April 22,1971.

Re Electric golf cars from Poland—T.D. 75-288.
Ms. LINDA POTTS,
Assistant to the Director of Tariff Affairs,
U.S. Department of Treasury,
Washington, D.C.

DEAE Ms. POTTS : By letter dated April 20, 1977, the Treasury Department 
advised the undersigned that the time for submitting views and information on 
the proposed liquidation of duties in the above captioned proceeding for the year 
1976 would be extended to and including April 22,1977. This letter of comment and 
views is submitted on behalf of certain domestic manufacturers of golf cars 
-which have previously participated in this proceeding.

I. INTRODUCTION

This proceeding was initiated in May 1974, wlien a complaint pursuant to the 
Antidumping Act of 1921,19 U.S.C. § 160 et. seq. (herein the "Act") was filed with 
the U.S. Customs Service alleging that electric golf cars produced by Pezetel (a 
foreign trade enterprise of the People's Republic of Poland) under the brand 
name Melex were being sold in the United States at less than fair value 
("LTFV"). Following the Customs Service investigation, the Treasury De 
partment, on June 16, 1975, notified the U.S. International Trade Commission 
("USITC") that 100 percent of the Melex golf cars imported during the period 
of investigation (December 1973 through September 1974) were sold at less than 
fair value. Hearings were held by the USITC in August, 1975, and on Septem 
ber 16, 1975, a determination was issued that an industry in the United States 
was being injured by reason of these LTFV sales.

Notwithstanding the Treasury and USITC findings under § 201 of the Act, no 
special dumping duties have been levied, collected and paid pursuant to § 202 of 
the Act, although appraisement has been withheld with respect to all Melex golf 
cars entered or withdrawn from warehouse since March 16,1975.

We understand that Treasury is now prepared to authorize the Customs Serv 
ice to liquidate duties for 1976 based upon a preliminary calculation of foreign 
market value for the months of January through September and a different value 
for the months of October through December. 1976. Further, we understand that 
Treasury proposes to compare the foreign market values to the exporter's sales 
price. For the reasons stated in Part II below, we take exception to the proposed 
calculation of foreign'market value.

n. THE EXPORTER'S SALES PRICE
Prior to the initiation of this proceeding, Pezetel had entered into agreements 

with unrelated domestic dealers pursuant to which Melex golf cars were shipped 
f.o.b. Polish port against letters of credit. However, it is our information that
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shortly after the withholding of appraisement notice on March 16, 1975, new 
agreements were reached between the domestic dealers, Melex, U.S.A. Inc., a 
wholly owned domestic subsidiary of Pezetel, and Pezetel. Under the revised 
agreements, the domestic dealers agreed to purchase Melex golf cars f.o.b. ports 
in the United States from Melex U.S.A. The unit price to the domestic dealers 
was increased under the revised agreements to include, inter alia, ocean freight, 
U.S. import duties, marine insurance, and customshouse agent fees.

The revision of the agreements in 1975 had effect of shifting the liability for 
any subsequent antidumping duties from the domestic dealers to Melex U.S.A., 
which become the exporter of the golf cars pursuant to § 207 of the Act. More 
over, while the revised agreements provided for an increase in price, a substan 
tial portion of the difference reflected the fact that Melex U.S.A. was required to 
pay the cost of ocean shipping, import duties, marine insurance, customshouse 
agent fees, and other charges that had previously been paid by the domestic 
dealers.1 As a result, Pezetel continued to sell (through Melex U.S.A.) Melex golf 
cars to domestic dealers at prices that are probably below the cost of production 
of similar domestic golf cars and thus the domestic Melex dealers have continued 
to enjoy an unfair advantage in competition with the distributors of domestic 
golf cars.

This is ironic in that the exporter's sales price provisions of the Act were 
obviously designed to prevent manipulation of prices between foreign manu 
facturers and domestic subsidiaries so as to avoid dumping charges. Specifically, 
§ 207 provides that where a foreign manufacturer transfers goods to a U.S. 
person with which it has a control relationship, the controlling price for Anti 
dumping Act purposes is the first sale by the domestic person to an unrelated 
purchaser in the U.S. market. Ordinarily, the exporter's sales price calculation 
is designed to prevent a foreign manufacturer from selling its products to a 
domestic subsidiary at a high price for the purpose of clearing Customs with the 
subsidiary then selling at dumping prices to the domestic market. While the 
domestic subsidiary in these circumstances could operate at a loss, the net effect 
to the manufacturer is exactly the same as though it had sold the product to the 
domestic market at dumping prices, but because the border transaction with the 
U.S. affiliate was at a fair value, there would not be any liability for a dumping 
duty.

In the present case, however, this statutory measure is not having the intended 
effect. The 1975 contract revisions provide that the first unrelated U.S. transac 
tions in Melex golf cars are between Melex U.S.A. and the domestic dealers, which 
insures that the latter would not be liable for any antidumping duty. Furthermore, 
the arrangement allows Melex, U.S.A. to sell Melex golf cars to the domestic deal 
ers at prices not substantially in excess of those that prevailed during the period 
of investigation plus the cost of importation to the United States. This arrange 
ment, of course, entails the risk that Melex, U.S.A. would be required to pay any 
dumping duties assessed pursuant to the Act. However, even if Melex were re 
quired to pay the duty, it would still be able to remit to Pezetel substantial hard 
currency earnings which are probably more valuable to Pezetel than any recoup 
ment of cost in the normal free world economy accounting sense. By the same 
token Pezetel and Melex would be able to ensure a steady sale of their vehicles 
in the United States market because of the price advantage such vehicles enjoy 
over domestically produced golf cars.

While we have not been able to find authority in the Act for utilization of the 
purchase price method of duty assessment where it appears that the exporter's 
sale price method is the result of actions designed to avoid antidumping duties 
at the transaction level which would ensure that imported merchandise is sold 
at fair value, we urge Treasury to take into account in its calculations the fact 
that any dumping duties assessed in the present case may not have the effect 
of eliminating unfair pricing.

III. COMMENT ON THE CALCULATION OF FOREIGN MARKET VALUE

It is our understanding that for the purpose of liquidating assessments against 
Melex golf cars imported in 1976, Treasury intends to utilize as the fair value

iThe 1976 price was $815 f.o.b. U.S. dock, or $330 more than the 1973 contract price 
f.o.b. Polish port. However, the difference Is accounted for In large part by the fact 
that the price now reflects the costs of Importation, additional warranty and advertising 
benefits, and new features. See pages 8—11 of a letter from the undersigned Peter O. 
Suchman, Deputy Assistant Secretary, dated August 5, 1975.
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referent the sales price of the Model M-151 utility car manufactured by Marathon 
Golf Car, Ltd., Montreal, Canada. We are further informed that Treasury has

•evidence that that during the first nine months of 1976, Marathon said twelve 
Model M-151 utility vehicles to end users for $2,490 (Canadian) and during the 
last three months sold thirty-one such vehicles to a U.S. concern at a different, 
and lower, price. Accordingly, 1976 appraisements will be based on two sup- 
iposedly different foreign market values. As will be shown subsequently, however, 
Marathon charged all purchasers in 1976 the same price, but remitted the in 
ternal consumption taxes on export sales.

.A. Foreign Market Value: January through September 1976
During this nine month period, Marathon sold twelve Model M-151 utility 

vehicles at a price of $2,490 (Canadian). Based on these transactions, Treasury 
proposes to compute foreign market value as follows:
•Sales price_______________________________ $2, 490. 00
Less batteries and chargers____________________. 342. 00
•J!5 percent dealer discount_____________________ 537. 00
Federal sales tax___________________________ 159. 00

Subtotal____________________________ 1, 451. 89 
.Adjustment: materials and labor_________________ 225. 00 to 275. 00 
Economy of scale_____________________________ 175. 00 to 210. 00
Assembly__________________________________. 17. 00

Subtotal______________________________ 986. 83
Plus seat brake______________________________ 33. 00
'Credit ___________________________________ 5. 00 to 20. 00
Advertising_________________________________. 1. 00 to 5. 00

Subtotal______________________________ 1, 032. 00
•Adjustment: Canadian dollar_________________————. 4. 00

1, 028. 00 
Xess selling prices________________-______———— 60. IS

Net_________________________________- 967. 82
We object to curtain of the foregoing adjustments for the following reasons:
(i) Batteries and charges.—We understand that the Melex golf car is sold by

.Melex, U.S.A. to domestic dealers without batteries and charger, whereas these
•items are included in the price of the Marathon Model M-151. Accordingly, 
Treasury is justified in making an allowance for this difference in the merchan-

• dise pursuant to § 153.11 of the Antidumping regulations. However, the amount
• of the allowance must be limited to the value of the components that constitute 
rthe difference. According to our information, which will be substantiated by 
.affidavit if requested, the cost to a domestic golf car dstributor of an Exide 
EV-88 battery (the grade normally utilized in golf cars) in 1976 was $24.57 f.o.b. 

'distributor's place of business, or a total of $147.42 for the six batteries required 
.by a golf car. The 1976 distributor cost, f.o.b. place of business, for a charger 
.manufactured by Lester, Mack, or E-Z-Go was $92.00. Therefore, the sum of'the
•cost of six batteries and a charger, in 1976, was $239.42, which should be the 
maximum allowance for these items and not $42. Thus, the Treasury adjustment 
'in the above calculation is $103.00 in excess of the actual cost which would be 
Incurred by a domestic dealer.

(ii) Dealer Discount.—Since the fair value is being determined by reference
•to the price of the M-151 utility car, the dealer discount should be that which 
is normally granted by Marathon in order to meet the requirements of a level 
of trade allowance permitted by § 153.15 of the regulations. The undersigned was
:advised on April 21, 1977, by Mr. Louis Gyori, President of Marathon, that the
•Company does not have a distributor network and sells the Model M-151 to both 
distributors and end users on a random basis. Mr. Gyori stated, however, that

•on sales to recognized distributors for resale, a discount of twenty percent (20%) 
is granted. Accordingly, if an allowance is to be made pursuant to § 153.15 of the 
iregulations, it is incumbent on Treasury to utilize the twenty percent (20 per-
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-cent) figure actually granted by Marathon and not the twenty-five percent 
(25 percent) used in the preliminary calculation.

(iii) Federal Sales Tax.—The government of Canada imposes a twelve per 
cent (12 percent) consumption tax on manufactured merchandise at the manu 
facturing level, but this tax is rebated on sales to foreign countries. Treasury 
lias consistently made allowance for the amount of the federal sales tax in com 
puting fair value, and we have consistently opposed such an adjustment. Under 
§205(c) of the Act, the premier fair value referent in cases involving mer-

•chandise from state controlled economies is the price at which such or similar 
merchandise is sold for consumption in the home market of a non-state con 
trolled economy. Since Treasury has utilized the price of the Canadian Marathon 
utility car as the fair value referent, the price of that vehicle for consumption 
in Canada, which includes the twelve percent consumption tax, should be utilized. 

Moreover, the rebate or remission of the consumption tax on export clearly
-falls within the definition of a bounty or grant pursuant to 19 U.S.C. § 1303 as
•construed by the United States Customs Court in Zenith Radio Corporation v. 
United States, No. 76-3-00637, decided April 12, 1977. The taxes at issue in 

.Zenith and the Canadian consumption tax are both levied at the manufacturing 
level and are rebated or remitted on exportation from the country of manufac 
ture. In these circumstances, it would be anamolous to grant an allowance for 
a tax rebate in an antidumping proceeding where the same rebate would be 
regarded as a countervailable bounty or grant in a § 303 proceeding.

(iv) Materials and, Labor.—The preliminary Treasury calculation of fair value 
provides for an allowance of $225-275 for materials and labor. We assume this 
.allowance is based on the fact that the M-151 utility car has a rear facing seat 
instead of a rear deck and holding devices for golf bags. Mr. Gyori has advised 
the undersigned that this feature is all that distinguishes the M-151 from a
-golf car and that the cost of materials and labor for the rear facing seat is $70. 
Thus, while a difference in merchandise allowance pursuant to §153.11 of the 
regulations is appropriate, the amount of the adjustment should be $70 (the

•cost to Marathon) and not the $225-275 figure used in the Treasury calculation.' 
Moreover, the $70 cost for the rear facing seat should be offset by the cost of 

the rear deck and golf bag holding devices that are standard equipment on the 
Melcx golf car. While we do not have a detailed cost estimate for the bag deck, 
there is evidence in the record of this proceeding that the labor and materials 
cost for this assembly to a domestic manufacturer in 1975 was $18.21. (See Annex 
A to letter from the undersigned to the Commissioner of Customs, dated Janu 
ary 29, 1975.) Since this cost can be expected to have increased since 1975, it 
should be adopted as the minimum cost of the bag deck assembly and would, 
therefore, reduce the difference in merchandise allowance to $51.79.

(v) Economy of Scale.—We have consistently objected to an allowance for 
alleged economies of scale in calculating fair value based on the selling price 
of the Marathon vehicle. While §202(b) of the Act [which is incorporated by 
§ 205(c)], provides for certain adjustments in calculating fair value, there is no 

Authority for adjustments based on alleged differences in the cost of producing 
the same merchandise. The permitted allowances are as follows :

(a) § 202(b) (1) of the Act and § 153.9 of the regulations authorize an allow 
ance for price discounts based on differences in quantities sold, but only if it can 
"be demonstrated that the discounts are warranted on the basis of savings at 
tributable to the quantities involved. § 153.9(h) (2). This acknowledges that a 
manufacturer will often sell large quantities at different prices than small quan 
tities because seller cost savings are likely to result from quantity sales. How 
ever, this allowance has no relation to production cost differentials between dif 
ferent manufacturers of the same or similar merchandise.

(b) § 202(b) (2) of the Act of § 153.10 of the regulations authorize an allow 
ance for "differences in circumstances of sale." The regulations make clear, how 
ever, that differences in the cost of production of the same or similar merchan 
dise is not a difference in circumstances of sale. For Example. § 153.10(b) states:

"Examples of differences in circumstances of sale for which reasonable al 
lowances generally will be made are those involving differences in credit terms,

- That $70 Is a realistic figure Is Illustrated by the fact that Pezetel arsued in the fnlr 
value stapre of this proceeding that the materials cost in Canada of a £olf car seat was 
S2S.OO. See Exhibit II of the Baker & McKenzie Statement, dated May5, 1075, to the 
Commissioner of Customs.
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guarantees, warranties, technical assistance, servicing, and assumption by a 
seller.of a purchaser's advertising or other selling costs."

Thus, the circumstances of sale allowance is justified only where there are- 
differences in selling methods, selling techniques, sale terms and other factors 
associated with the sale of the merchandise. Such factors have no relation to' 
economies of scale which are associated with circumstances of production of 
the same or similar merchandise.3

(c) §202(b)(3) of the Act and §153.11 of the regulations authorize an al 
lowance for differences in the merchandise under consideration. It is clear, how 
ever, that this allowance is limited to the cost of manufacture of those aspects 
of the merchandise that are different. The Senate Report on the 1958 amend 
ment to the Act, which adopted § 202(b) (3), gives as an example an allowance 
for differences in merchandise the situation where long handled shovels are 
sold to the United States and only short handled, but otherwise identical, shovels 
are sold for home consumption in the country of exportation. (1958 U.S. Code 
Oong. & Adm. News 3504.) In this example the adjustment would be the dif 
ference in the cost of manufacture of a long handle and the cost of a short 
handle. This allowance, therefore, relates only to the cost of intrinsic differ 
ences in the articles or merchandise under comparison and not to differences 
in the cost of producing those articles to the extent they are similar. This con 
struction is confirmed by §153.11 of the regulations which states:

"In this regard the Secretary will be guided primarily be differences in cost 
of manufacture if it is established to his satisfaction that the amount of any 
price differential is wholly or partly due such differences, but, when appropriate, 
he may also consider the effect on such differences upon the market value of 
the merchandise."

This allowance, therefore, is designed to permit an adjustment for differences 
between the merchandise to the extent that the differences themselves can be 
measured and a manufacturing cost calculated. To the extent the articles are 
the same, no such allowance is permitted under § 202(b) (3) of § 153.11.

(d) In summary, neither the Act nor the regulations authorize the Secretary 
to adjust foreign market value on the basis of alleged economies of scale. In fact, 
of course, the economy of scale adjustment contradicts the assumption that the 
Marathon car is a valid basis for comparison pursuant to § 205(c). In state con 
trolled economy cases, the Secretary is authorized to utilize third country prices 
but only to the extent they are an adequate basis for comparison. If an economy 
of scale adjustment is necessary, it seems quite clear that the third country price 
does, not constitute such an adequate basis. This is particularly so here since the 
economy of scale adjustment is based upon a speculative and hypothetical esti 
mate of producing the Melex golf car in Canada on January 1,1975.

(vi) Selling Expenses.—We can perceive of no basis for this adjustment of $60, 
which equals the entire sum of adjustments other than economies of scale claimed 
by PEZETEL counsel in the fair value stage of this proceeding. See Statement of 
Baker & McKenzie, dated May 5,1975, to the Commissioner of Customs, page 23.*
B. Foreign Market Value: October through December 1976

During this period we are advised by Mr. Gyori that 31 M-151 utility cars 
were sold to RMS International, Inc.. 1700 K Street, N.W., Washington, D.C., at 
a price of $2,191 (Canadian), a price which was determined by subtracting the 
twelve percent (12 percent) federal consumption tax from the standard price of 
.$2,490. We understand that Treasury has computed the preliminary foreign 
market value by using the $2,190 price as the starting point and then deducting 
the same adjustments as with the $2,490 price, including an allowance for the 
federal tax. This is obviously in error since the tax had already been deducted in 
arriving at the $2,190 price. And, of course, we object to the other adjustments 
for the reasons stated above.

" This point la further supported by the fact that § 153.10 of the antidumping regula 
tions effctlve July 25. 1976. eliminated a reference to production costs found in 8 153 8(b) 
of the regulations supplanted hy the revised resulatfons.

* The adjustments were for letter of credit (S5.04) warranty ($24.0(1), assembly 
(?41.75) and advertising ($19.36), or a total of $60.85.
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IV. BE STATEMENT OF PAIB VALUE CALCULATION

We submit that the fair (or foreign market) value of the Melex golf car should be calculated, if the Marathon M-151 utility is the referent pursuant to 
§ 205(c) (1) (a), as follows:
Sales price for home consumption.—_—————————————————— $2, 490. 00 Less 6 batteries and charger (pages 8-9 supra)———————————— 239.42

2, 250. 58 
Less 20 percent dealer discount (pages 9-10 supra) ———————————— 450.12

1, 800. 46 
Less materials and labor (page 11 supra)———————————————— 51. 79

1, 748. 67 
Less assembly (Treasury calculation)———————————————————— 17.00

1, 731. 67 
plus seat brake (Treasury calculation)_——————————————— 33.00

1, 764. 67 
Plus credit (Treasury calculation)—______—_————————:- 12.50

1, 777.17 
Plus advertising (Treasury calculation).——————————————— 3.00

1, 780.17 
Adjustment Canadian dollar (Treasury calculation)__________ 4.00

Fair Value_________________________________ 1, 776.17
If the adjustment for the sales tax is allowed, it would decrease the fair value 

by $211.76 (12 percent X 1,764.69), leaving a net fair value of $1,564-41. However, no adjustment should be made for selling expenses or economies of scale for the 
reasons stated in Part III of this submission.

An alternate calculation would utilize the price at which the Marathon M-151 
utility car was sold for consumption in the United States pursuant to §205(c) <1)(B) and is as follows:
Sales price for U.S. consumption_____________________— $2,191. 20 
Less 6 batteries and charger (pages 8-9 supra) ____________— 239.42

1, 951. 78 Less 20 percent dealer discount (pages 9-10 supra) _________— 390. 36

1, 561. 42 Less materials and labor (page 11 supra)______________^_ 51. 79

... 1,509.63 Less assembly (Treasury calculation)__________________ 17.00

1, 492. 63 Plus seat brake (Treasury calculation) ___________________ 33.00

1, 525. 63 Plus credit (Treasury calculation)______________________ 12.50

1, 538.13 Plus advertising (Treasury calculation)__________________ 3.00

1,541.13 Plus Federal consumption tax on batteries and charger_________ 28. 77

1, 569. 86 Adjustment Canadian dollar (Treasury calculation)___________ 4.00
Fair Value—————————__————.———————_______„ i, 565. 86
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In connection with the immediately proceeding calculation Mr. Gyori has 
•confirmed that the transaction price of $2,191 reflected a deduction for the Ca 
nadian federal sales or consumption tax of twelve percent. Accordingly, it would 
be inappropriate to deduct the federal sales again in a calculation of fair value, 
Mr. Gyori also advised me by telephone that it is the policy of Marathon to sell 
all utility cars at the $2,490 price without discount other than to distributors.. 
Thus, the only reduction to end users would be in the case of the Canadian federal 
sales tax rebate on export.

v. CONCLUSION
In closing, we urge that the Treasury Department utilize the restatement of" 

fair value in Part IV above in liquidating assessments for 1976 importations of 
Melex golf cars. Further, we request that- Treasury provide us with an explana-- 
tion if any of the points made in Parts III or IV are not accepted.

Respectfully submitted.
CHARLES OWEN VEBBILL, Jr.

Mr. VANIK. I notice in your full statement you refer to sales int 
Canada, and are those at a substantially higher price than those in the- 
United States?

Mr. WEBSTER. By the Polish?
Mr. VANIK. Yes.
Mr. WEBSTER. Yes; Mr. Verrill may know that.
Mr. VERRILL. The sales in Canada that were used for purposes of" 

determining sales as less than fair value——
Mr. VANIK. Those were distress sales, I am not talking about those- 

sales.
Mr. VERRILL. They were substantially above the price of the im-- 

ported carts, yes.
Mr. VANIK. I don't follow you. In your statement you referred to. 

some distress sales.
Mr. WEBSTER. We were speaking of Marathon, the Canadian 

manufacturer——
Mr. VANIK. Oh, yes.
Mr. WEBSTER. Whose prices had been the basis for comparison.
Mr. VANIK. What is the disparity between the sales of these Polish- 

golf carts in Canada and their price in the United States ?
Mr. WEBSTER. I am not sure of the extent of the sales in Canada.
Mr. VANIK. In dollar value, what is the difference in sales price?'
Mr. WEBSTER. I am not sure they sell in Canada.
Mr. VERRILL. The Polish manufacturer does not sell golf carts in 

Canada. Because this is a controlled economy case, the price sold in 
Poland or any third market are not under section 205 (c) of the act 
considered relevant.

What Treasury looks to is the price at which a golf cart produced in. 
a third country presumably a free world economy, and manufactured' 
in that economy is sold either in its home market or for sale in the- 
United States.

If there are no such situations then, you look to the price at which 
the same product is produced by American manufacturers and sold1, 
here.

Mr. FRENZEL. Those Polish golf carts are not sold any place except- 
in the United States, right?
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Mr. VEKRILL. That is true.
Mr. FRENZEL. They don't even sell any in Poland.
Mr. WEBSTER. There are no golf courses in Poland.
Mr. FRENZEL. Except to drive tourists around. They are produced 

in a corner of an airplane factory on a special line.
Mr. VERRILL. True.
Mr. FRENZEL. Nobody knows what it costs. Not even the Poles.
Mr. WEBSTER. That is right, sir.
Mr. VANIK. I still don't understand. They are selling these through 

out the free world, are they not?
Mr. FRENZEL. Just in the United States.
Mr. VERRILL. The Polish manufacturers ?
No, no.
Mr. WEBSTER. Only in the United States. There may be a few sold 

elsewhere but we are not really aware of it.
Mr. VANIK. Well, you have given us a problem that I just don't 

want to comment on right now. We will study it. Obviously they don't 
want to use the American price because it is apparently too high.

Mr. WEBSTER. That is right.
Mr. VANIK. I don't know anything about golf courses, I don't know 

anything about them. I haven't any idea how we could challenge or 
dispute the process which is delaying the decision. But we will look 
into it.

Mr. WEBSTER. We would appreciate that. What we are really asking 
for is timely action and we think the time has pased for——

Mr. VANIK. Anything that worked rapidly would help your industry 
and provide relief.

Mr. WEBSTER. Yes, sir.
Mr. VANIK. We will try to review and determine what I guess we 

can come up with through staff.
Thank you, very much.
Mr. WEBSTER. Thank you.
Mr. VANIK. Your statement will be admitted into the record with 

out objection.
The next witness is Mr. John Kennedy of Hemmendinger, Whitaker 

& Kennedy.

STATEMENT OF JOHN A. KENNEDY, OF THE LAW FIRM OF HEMMEN 
DINGER, WHITAKER & KENNEDY, WASHINGTON, D.C.

Mr. KENNEDY. I am John Kennedy, Jr., I am a member of the law 
firm of Hemmendinger, Whitaker & Kennedy here in town.

We have been involved with antidumping cases for a number of 
years but the comments which are set forth in our statement are made 
on behalf of the firm rather than on behalf of any client.

However, Mr. Chairman, in order to make this record clear I would 
appreciate an opportunity at this point to submit our firm's most recent 
foreign agent registration statement for the record, if I may do that.

Mr. VANIK. Without objection, so ordered.
[The prepared statement and the foreign agents registration state 

ment follow:]
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STATEMENT OF HEMMENDINGER, WHITAKER & KENNEDY, ATTORNEYS, 

WASHINGTON, D.C.

INTRODUCTION AND SUMMARY

Testimony will be given by John A. Kennedy, Jr., a member of the firm.
The law firm of Hemmendinger, Whltaker & Kennedy has had long experience 

in practicing before the Treasury Department and the International Trade Com 
mission in dumping cases. Its clientele includes various foreign and domestic 
firms and organizations that are involved in exporting to or importing into the 
United States.1 This statement is made by the law firm on its own behalf and 
not upon the authorization or instruction of any of its foreign principals.

POINTS
1. The administration of the Antidumping Act is defective in that in calculating 

less than fair value margins each export transaction is compared with average 
home market prices, thus leading to less than fair value findings where there in 
fact is no dumping.

2. The Act itself is defective in that Section 205(b), adopted in 1974, could be 
applied to prevent all trade in basic products when the manufacturers are 
unavoidably at or near the break even point. This is contrary to international 
undertakings of the United States and undesirable for the United States economy.

3. The administration of the Act is defective in that all differences in cir 
cumstances of sale are not allowed as adjustments, contrary to the terms and 
intent of the statute.

1. Comparison of each export transaction with average home market -prices is 
unfair.—The Treasury phase of a U.S. antidumping investigation normally in 
volves a comparison of prices in sales to the United States with prices in sales 
in the home market, with appropriate adjustments. Section 153.16 of the regula 
tions provides as follows:

"Where the prices of the sales which are being examined for a determination 
of fair value vary (after allowances provided for in §§ 153.9, 153.10, 153.11, and 
153.15), determination of fair value will take into account either the prices of a 
preponderance of the merchandise, or the weighted averages of the merchandise 
thus sold. Unless there is a clear preponderance of merchandise sold at the same 
price, weighted averages of the prices of the merchandise sold will normally be 
used. If there is not a clear preponderance of the merchandise sold at the same 
price and weighted averages of the prices of the merchandise sold are deter 
mined by the Secretary to be inappropriate, the Secretary will use any method 
for determining fair value which he deems appropriate."

Under this regulation, in the course of the fair value phase of the dumping 
case, i.e. the Treasury Department investigation, information is given to Treasury 
with respect to each export sale and this price is then compared with an average 
home market price as calculated by Treasury from the data submitted.

If one imagines a simple model in which the sales in the home market are 
exactly the same as the sales for export to the United States in a given period, 
then it is obvious that by this test one half of the sales for export are found 
to be at less than fair value margins. A typical finding in such a case would be 
that 50 percent of the sales had less than fair value margins, the average of 
which was 15 percent. (The latter percentage, of course, would vary depending 
upon the spread and the volume of each transaction at each price point.)

Thus, it is commonplace that under the administration of the U.S. law, dumping 
is found where by any normal test there is no dumping, and margins are found 
exceeding true margins.

This practice does not flow from the language of the statute and can readily 
be remedied by changing the practice, which in justice must be done immediately, 
and amending the regulations accordingly.

We understand that after a dumping finding is made Treasury does not follow 
the averaging technique, but looks for a sale in the home market with which to 
compare each entry into the United States. This practice should be adopted to the

1 The law. firm Is registered with the Department of Justice as agents of the followin" foreign principals, among others: The Japan Iron & Steel Exporters' Association. Japan Stainless Steel Exporters' Association, Banco Do Brasil, SA (for the Brazilian Govern ment and the Japanese Government, acting through the United States-Japan Trade
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fair value phase of the investigation. Less than fair value sales should not be 
found if, in comparing the band of export sales with the band of home market 
sales, there exist a home market sale corresponding to the export sales under examination. In practices, this would be done by comparing weighted average 
export prices with weighted average home market prices.

2. Section 205(6) of the Act relating to sales in the home market below cost of production is seriously defective.—In the Trade Act of 1974 an amendment was 
made to the Antidumping Act of 1921 to add § 205(b) as follows:"Whenever the Secretary has reasonable grounds to believe or suspect that 
sales in the home market of the country of exportation, or, as appropriate, to 
countries other than the United States, have been made at prices which represent 
less' than the cost of producing the merchandise in question, he shall determine 
whether, in fact, such sales were made at less than the cost of producing the 
merchandise. If the Secretary determines that sales made at less than cost of 
production (1) have been made over an extended period of time and in sub 
stantial quantities, and (2) are not at prices which permit recovery of all costs 
within a reasonable period of time in the normal course of trade, such sales 
shall be disregarded in the determination of foreign market value. Whenever 
sales are disregarded by virtue of having been made at less than the cost of 
production and the remaining sales, made at not less than cost of production, are 
determined to be inadequate as a basis for the determination of foreign market 
value, the Secretary shall determine that no foreign market value exists and 
employ the constructed value of the merchandise in question."

The regulations (§ 153.5) track the statute but add the following sentence:
"The cost of production ordinarily will be computed on the basis of the actual 

costs of materials, labor and general expenses, excluding profit, or, if necessary, 
on the basis of the best evidence available,"

The provision was drafted in the Treasury Department and was in the Trade 
Act of 1974 as submitted to the Congress by the Executive Branch. There is very 
little legislative history. The observations of the House Ways and Means Com 
mittee and the Senate Finance Committee express concern that sales below cost 
of production would otherwise escape the purview of the Act, without further 
explanation, and stress the provisions that to be operative the provision must 
involve sales for an extended period in substantial quantities and at prices that 
would not fully cover all costs within a reasonable period of time, implying that 
the application of the rule would be unusual.

Section 205(b) may appear to represent a reasonable defense to excessive 
foreign competition when world demand is slack, but in actuality it is contrary 
to U.S. international obligations, crude, capricious and very likely to be harmful 
to U.S. economic interests.

Section 205(b) was challenged in the Antidumping working party of the GATT 
as contrary to Article VI of the GATT which provides that the comparison 
shall be made with "the comparable price, in the ordinary course of trade, for 
the like product when destined for consumption in the exporting country, or, in the absence of such domestic price, . . ." by third country sales or cost of produc 
tion, 'and Article 2 of the Antidumping Code. The latter repeats the above quoted 
language of Article VI of the GATT, but additionally provides in Article 2(d) : 
"When there are no sales of the like product in the ordinary course of trade in 
the domestic market of the exporting country or when, because of the particular 
market situation, such sales do not permit a proper comparison, the margin of 
dumping shall be determined" by third country sales or cost of production.

It is submitted that the challenge is correct because Article VI is unambiguous ; 
if there are domestic sales, they must be used. The Antidumping Code expression 
"if such sales do not permit a proper comparison" was obviously intended to 
cover the case of an inadequate number of sales, and thus to legitimize the 
practice of disregarding home market sales if too few to indicate a comparable 
market. That expression cannot be stretched to legitimize disregarding a large 
number of domestic sales made in the usual course of trade, on the ground they 
were below average costs. So drastic a change cannot be read into a general 
expression of this sort. Nor can it reasonably be argued that below-cost sales are ipso facto not in the usual course of trade.

Section 205(b) is also productive of maximum international discord by re 
quiring an examination by U.S. officials of data of foreign producers that may be highly confidential, and not revealed even to their own governments.

The provision had its genesis in the Canadian Sulfur Case of 1972-73 in which 
counsel for complainant, the Duval Corporation, a Texas sulfur producer, had

9-627 O - 78 - S
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claimed that sales below cost of production were ipso facto sales below fair 
value under the Antidumping Act. The Canadian sulfur in question was a by 
product of the production of natural gas; it was claimed that it was sold at 
prices which did not fully cover all costs. After briefs and extensive considera 
tions, the Treasury Department rejected the contention that sales below cost 
of production were ipso facto violations of the Antidumping Act. F.R. April 23, 
1973. (Ironically margins were nevertheless found and that case has been caught 
up in the assessment of antidumping duties since the 1974 Act. A large file has 
accumulated on the issue of when a product is a co-product and when it is a 
by-product, since if it is a by-product it is not expected that its price will cover 
fully distributed costs.)

Based upon discussion with many people involved in the 1974 Act legislative 
process, we believe that little if any thought was given to the consequences of 
using statutory consctructed value, with its built-in minimum 10 percent general 
expenses and 8 percent profit. (Section 206 of the Antidumping Act, 1921, as 
amended, 19 U.S.C. § 169.) The drafting technique that was adopted permits an 
argument to be made that the provision is consistent with the International Anti 
dumping Code. It provides that less-than-cost domestic sales and third country 
sales would be disregarded, leaving constructed value as the third basis for fair 
value. In fact, however, there is a largely unanticipated consequence, which is not 
only unfair to the foreign producers but potentially quite undesirable for U.S. 
consumers and the U.S. economy. If prices in the home market are 1 percent 
below production costs, export sales to the U.S. cannot be made unless there 
is an 8 percent profit.

In the case of economic goods like steel mill products, harm to the U.S. econ 
omy is a likely and serious consequence of the application of the new rule. Faced 
with decline in demand, the strong tendency of the oligopolistic U.S. industry is 
to reduce production and (since that increases unit costs) maintain or increase 
prices, at the very time that the U.S. economy faces the dilemma of combined re 
cession and inflation. Absent price controls, the discipline of imports on price is 
essential, but (considering freight and duty have to be added) is completely 
removed.

Surprisingly, there is very little history of the application of constructed value 
with the built-in minimums of 10 percent administrative cost and 8 percent 
profit, although it has been long in the U.S. law. We believe that the first case in 
which constructed value was applied as a standard was in 1974, and that the 
only case in which a dumping finding resulted was the Birch Doorskins Case, 
40 F.R. 48383, October 15, 1975. Accordingly, the economic consequences of con 
structed value, if it should be widely applied, have never been tested.

Constructed value will not always be applied, because there are often enough 
sales above cost in the home market to be a basis of comparison. This has been 
cited as mitigating the otherwise extreme effects of Section 105(b), but in fact it 
means that a new element of unfairness is becoming a routine aspect of adminis 
tration of the Antidumping Act.

The normal practice in dumping cases is to compare average prices in the 
home market with each sale for export to the United States. Section 205(b) re 
quires the Treasury Department to disregard certain prices that are below cost 
in arriving at the average price. The result is to create margins that would not 
otherwise exist or to enlarge margins, without the slightest justification in 
principle.

This unfairness is compounded by the fact that each export transaction is com 
pared with average prices in the home market, as explained in point 1 above. Ex 
port transactions at prices above the domestic standard are disregarded, so that 
a double bias is introduced by Section 205(b). A group of sales below average 
for export to the United States is compared with a group of sales above aver 
age in the home market.

The unfairness could be mitigated somewhat by procedures which are believed 
to be within Treasury's discretion in interpreting the law. It could find the home 
market price for a particular article in the usual way, using average or pre 
dominant price, and then apply Section 205(b) only if that price is below cost 
of production; and exclude only those sales that bring the average below cost.

The effects of Section 205(b) can also be mitigated by a high threshold test. 
As a matter of statutory construction, the words "reasonable grounds to believe 
or suspect" in 205(b) should be construed in pari passu with the expression "rea 
son to believe or suspect" used in Section 201 (b) of the Act, relating to the pre 
liminary determination which is made after six .months of investigation. That
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finding is made upon a substantial evidentiary record. The Congress was well 
aware of that in enacting 205(b). There is a strong argument, therefore, that a 
similarly strong evidentiary record should be before the Secretary of the Treas 
ury before he investigates cost of production. The practice of the Treasury De 
partment has been to investigate cost of production upon fairly thin allegations in 
the complaint, and to decide at the beginning of the investigation whether or not 
to do so. It is believed that decision at this point is not necessary. The Secretary 
has authority to extend investigations to nine months, and that could be the 
normal course if cost of production is investigated. Only after a strong showing 
by complainants which has been thoroughly reviewed in Treasury or after the 
initial stages of the investigation have disclosed good reasons, should there be 
an investigation of cost of production. It would also be desirable that the Treas 
ury Department make the charges public and invite comments from interested 
parties before such a decision.

It is clear that Section 205 (b) represents overkill that should be eliminated 
from the U.S. law. If there is a principle relating to export sales below average 
costs that belongs in the Antidumping Law, it should first be internationally 
agreed.

It is also evident that the long standing 8 percent profit in the definition of 
constructed value should be made more flexible, lest it lead to excessively anti 
competitive consequences.

3. Differences in circumstances of sale.—The law provides in Section 202(b) 
and (c) that if it is established to the satisfaction of the Secretary that the dif 
ference between the home market prices and the export price is "wholly or partly 
due to ... differences in circumstances of sale . . . then due allowance should 
be made therefor."

The regulations, Section 153.10, put an unjustified limitation on the unambig 
uous words by providing that "differences in circumstances of sale for which 
such allowances will be made are limited, in general, to those circumstances 
which bear a direct relationship to the sales which are under consideration."

This small difference in language results in rejection of selling and distribu 
tion costs that are clearly different and can readily be calculated under accepted 
accounting principles. It leads to findings of dumping where there is no dump 
ing, and to larger margins than truly exist. Treasury has been officially consider 
ing change under one regime after another, but nothing is done.

For a fuller discussion of this issue, reference is made to the testimony given 
by Mr. Hemmendinger of this law firm before the Ways and Means Committee 
when it was considering the Trade Act of 1974. Hearings before the Ways and 
Means Committee on H.R. 6767, 93rd Congress, 1st Session, page 1357 (May, 
1973).
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UNITED STATES DEPARTMENT OF JUSTICE
WASHINGTON, D.C. 20530

SUPPLEMENTAL STATEMENT

Pursuant to Section 2 of the Foreign Agents 
Registration Act of 1938, as Amended

JUN 3 0 1977
. For Six Month Period Ending —————————————

Name of Registrant ' Registration No. 10 01 
STITT, HEMMENDINGER & KENNEDY

Business Address of Registrant

1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

REGISTRANT
1. HAS there been a change in the information previously furnished in connection with the following: 

(a) If an indiTtdual:

(1) Residence address 
(2) Citizenship
(3) Occupation

(b) If an organization:

(1) Name
(2) .Ownership or control
(3) Branch offices

v"H
Yes [J
Yes Q

Yes [3
Yes Q
Yc, D

NO n
No ONO n

No S *
No |2NO®

2. Explain fully all changes, !f any, indicated in Item 1.

*Effective July 1, 1977, Registrant merged with the Cleveland, Ohio law 
firm of Arter & Hadden and the Columbus, Ohio law firm, of Knepper, 
White, Arter & Hadden. . The Registrant's name will be changed to 
Hemmendinger, Whitaker & Kennedy.

IF THE REGISTRANT IS AN INDIVIDUAL, OMIT RESPONSE TO ITEMS 3, 4, and 5.

3. H*ve any persons ceased acting as partners, officers, directors or similar officials of the registrant during 
this 6 month reporting period? Yes [~] No (X)

If yes; furnish the following information:

Namt Position Dale Conntclhn
Ended
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4. Have any persons become partners, officers, directors or similar officials during this 6 month reporting 
period? QYes No (^

If yes, furnish the following information;

Residence 
Address *.»«*« r > AssumedN*m. "'/Ij'"" C.li«.«*.> Position Da"

5. Has any person named in Item 4 rendered services directly in furtherance of the interests of any,.foreign 
principal? Yes Q No Q3

If yes, identity each such person and describe his services.

6. Have any employees o{ individuals other than officials, who have filed a short form registration statement,
terminated their employment or connection with the registrant during this 6 month reporting period? 

' Yes in No (3

If ye*, furnish the following information:

Name, Position or connection , . Date terminated

7. During this 6 month reporting period,have' any persons been hi ted as employees or in any other capacity by 
the registrant who rendered services to the registrant directly in furtherance of the interests of any foreign' 
principal in other than a clerical or secretarial, or in a related or similar capacity? 
Ye, OY.V* .No H , , ;

If yes, furnish the following information:

Residence ' Position or Date connection 
Address- connection began
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-3- 

II - FOREIGN PRINCIPAL

Has your connection with any foreign principal ended during this 6 month reporting period? 
Ye, D No G9

If yes. furnish the following information:

Name of foreign principal ' Date of Termination

9. Have you acquired *ny new foreign principal during this 6 month repotting period? Yes Q No Q 

If yea, furnish following information: 

Name and address of foreign principal Date acquired

10. In addition to those named in Items 8 and 9, if any, list the foreign principals' whom you continued to 
represent during the 6 month repotting period.
-Japan Iron & Steel Exporters 1 Association -Banco do Brasil, S.A. (for Brazi
-Japan Galvanized Iron Exporters 1 Association Governm
-Japan Wire Products Exporters' Association -Japan Woolen & Linen Textiles
-Japan Stainless Steel Exporters1 Association Exporters' Association

III - ACTIVITIES

11. During this 6 month reporting period, have you engaged in any activities for or rendered any services to 
any foreign principal named in Items 8,9, and 10 of this statement? Yes [Xj No Q

If yea, identify each such foreign principal and describe in full detail your activities and services: 
See Attachment for each foreign principal named

! T1)« term "foreign principal" Includes, in Addition 10 those defined in section l(b) of (he Act.no individual ororgani-

Of Jo major part by a foreign government, foreign political patty, foreign organization or foreign individual. (See Rule 
100(aX9».

A r«gi*mnt who represent* more than one foreign principal i» requited (o list in the statements T»e files under the 
Act only thoae (oreign principal* for whom he ia not entitled to claim exemption under Section 3 of the Act. (See Rule 208.)
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12. During this 6 month reporting period, have you on behalf of any foreign principal engaged in political activ 
ity as defined below?

*« *&t N° n
If yes, identify each such foreign principal and describe in full detail all such political activity, indicat 
ing, among other things, the relations, interests and policies sought to be influenced and the means em 
ployed to achieve this purpose. If the registrant arranged, sponsored or delivered speeches, lectures or 
radio and TV broadcasts, give detailsastodates,places of delivery, names of speakers and subject macter.

/ ' 13. In_addition to the abovr describe^ activities, if any, have you engaged in activity on your own behalf which 
/. benefits any or all of your foreign principals?.' r) •• • • - . ! "• * ' • • : -:'•

Yes n No^f ( ' ' - , - - _ -:'-•• • - .- -
It -' • • -,. '-.'-, . 1; -•". . T '

_/PJ/ Ifyes, describe fully. ' ' ~ '"""" " "' ••»•••• -.

The term "political activities" means the dissemination of political propaganda and any other activity which the 
person engaging therein believes will, or which he intends to, prevail upon, indoctrinate, convert, induce, persuade, or in 
any other way influence any agency or official of the Government of the United States or any section of the public within 
the United Stares with reference to formulating, adopting, or changing the domestic or foreign policies of the United 
States or with reference to tho political or public interests, policies, or relations of a government of a foreign country or 
a foreign political party. :.-.- . .,•"'.•



132

•5- 

IV- FINANCIAL INFORMATION

14. (a) RECEIPTS-MONIES

During this 6 month reporting period, have you received from any foreign principal named-in Items 8,9 
and 10 of this statement, or from any other source, for or in the interests of any such foreign pnncipal, 
any contributions, income or money either as compensation or otherwise? 
Yes (2 No Q •

If yes, set forth below in the required detail and separately for each foreign principal an account of 
such monies.'

Date From Whom Purpose Amount 
See attachment for each foreign principal named under Item No. 10

14. (b) RECEIPTS - THINGS OF VALUE
During this 6 month reporting period,have you received anything of value*other than money from any 
foreign principal named in Items 8, 9 and 10 of this statement, or from any other source, for or in the 
interests of any such foreign principal? 
Yes Q No Q3

If yes, furnish the following information:

Name of - Date Description of 
foreign principal • received thing of value

of value for a foreign principal, »s pan of * fund raising campaign. See Rule 20l(e).
* Things of value include but are not limited to Sifts, interest fr*e loans, expense free travel, fav< 

chase*, exclusive rights, favored treatment over competitors, "kickbacks,'-' and the like.
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15. (a) DISBURSEMENTS - MONIES

During this 6 month reporting period, have you
(1) disbursed or expended monies in connection with activity on behalf of any foreign principal named 

in Items 8, 9 and 10 of this statement? Yes Qjjj No [~]

(2) transmitted monies to any such foreign principal? Yes Q No [%]

If yes, set forth below in the required detail and separately for each foreign principal an account of such 
monies, including monies transmitted, if any, to each foreign principal.

Date To Whom Purpose Amount

See attachment for each foreign principal named under Item No. 10
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15. (b) DISBURSEMENTS - THINGS OF VALUE

During this 6 month reporting period, have you disposed of anything of value' other than money in 
furtherance of or in connection with activities on behalf of any foreign principal named in items 8, 9 
and 10 of this statement?

Yes D No 0

If yes, furnish the following infor

_ .Date Namt of person
,. , L •disposed to whom given

On behalf of Description
. , • »/ i- i nw1"** foreign of thing of Purpose

• f ,prtnetpol value

<C) DISBURSEMENTS - POLITICAL CONTRIBUTIONS

During this 6 month reporting period, have you from your own funds and on your own behalf either 
directly or through any other person, made any contributions of money or other things of value* in 
connection with an election to any political office, or in connection with any primary election, con* 
veution, or caucus held to select candidates for political office? Yes Q No QJ >£_____

If yes, furnish the following information:

, Name of
D,« X«o».yU«, ,,.„.„,

of value . .' • organization

V - POLITICAL PROPAGANDA

(Section l(j) of the Act defines "political propaganda" as including any oral, visual, graphic, written

religious disorder, civil riot, or other conflict involving the use of forceracial, social, political, or religious disorder, civil not, or other conflict involving the use of force or vio 
lence in any other American republic or the overthrow of an/ government or political subdivision of any othet
American republic by any means involving die use of force or violence.]

1(5. During this 6 month reporting period, did you prepare, disseminate or cause to be disseminated any polit 
ical propaganda as defined above? Yes [~] Ho ($J ""1

IF YES, RESPOND TO THE REMAINING ITEMS IN THIS SECTION V. 

17. Identify each such foreign principal.

* Thing* of value include but are not limited to gifts, interest free loans, expense free travel, favored stock put- 
ch*ses, exclusive rights, favored treatment over competitors, "kickbacks," and the- like.
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18. During this 6 month reporting period, has uny foreign principal established a budget or allocated a speci 
fied sum of money to finance your activities in preparing or disseminating political propaganda? 
Yes n No [3

If yes, identify each such foreign principal, specify amount, and indicate for what period of time.

19. During this 6 month reporting period, did your activities in preparing, disseminating or causing the disem- 
ination of political propaganda include the use of any of the following: 
Q Radio or TV broadcasts ^\Ma&azine-Qt newspaper [~1 Motion picture films [ | Letters or telegrams

articles
[71 Advertising campaigns QPress teleases [~1 Pamphlets or other [^Lectures of

publications speeches

D Other (specify) N/A

20. During this 6 month reporting period, did you disseminate or cause to be disseminated political propa 
ganda among any of the following groups:

Q Public Officials Q Newspapers Q Libraries 

Q] Legislators Q Editors [ 1 Educational institutions 

- Q Govemmeot agencies Q Civic groups or associations (~~] Nationality groups 

Q Other (Spicily) N/A

21. That language was used in this political propaganda:

O English Q other (specify) _____________________________N/A

22. Did you file with the Registration Section, Department of Justice, two copies of each item of political prop 
aganda material disseminated or caused to be disseminated during this 6 month reporting period?

Y" D No D___________________________________________ N/A
23. Did you label each item of such political propaganda material with the statement required by Section 4(b)of 

the Act? Yes n No D N/A

24. Did you file with the Registration Section, Department of Justice, a Dissemination Report for each item of 
such political propaganda material as required by Rule 401 under the Act?

Yes D No D N^A 

VI - EXHIBITS AND ATTACHMENTS

25. EXHIBITS A AND B

(a) Have you filed for each of the newly acquired foreign principals in Item 9 the following: 

Exhibit A6 Yes n No Q 

Exhibit B7 yes Q No Q 

If no, please attach the required exhibit.

(a) Have there been any changes in the Exhibits A and B previously filed for any foreign principal whom 
you represented during this six month period?

Yes n NO n
If yes, have you filed an amendment to these exhibits? Yes Q No EJJT| 

If no, please attach the required amendment.

6 The Exhibit A,which is tiled on Form OBD-67 (Formerly DJ-306) set* forth the infotmation required to be disclosed 
concerning each foreign principal.

7 The Exhibit B, which is filed on Font, OBEMS5 (Formerly DJ-304) acts forth the information concerning the agreement 
Of understanding between the regiatrant and the foreign principal.
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26. EXHIBIT C

If you have previously filed an Exhibit C**f state whether aoy changes therein have occurred during this 
6-month reporting period. 
Yes D No D

If yes, have you filed an amendment to the Exhibit C? Yes [~] No fl 

If oo, please attach the required amendment.

27. SHORT FORM REGISTRATION STATEMENT

Have short form registration statements, been filed by all of the persons named in Items 5 and 7 of the 
•upplemental statement? 
Yes gC] No Q

If oo, list names of persona who have not filed the required statement.

The undersigned sweats) or afftnn(s) that he has (they have) read the information set forth in this reg 
istration statement and the attached exhibits and that he is (they are) familiar with the contents thereof and 
•that such contents are in their entirety true and accurate to the best of his (their) knowledge and belief, ex 
cept that the undersigned make(s) no representation as to the truth or accuracy of the information contained 
ID attached Shon Form Registration Statement, if any, insofar as such information is not within his (their) 
his (their) personal knowledge.

(Type or print naait under each signature)

<Both copies of this statement shall be signed and sworn to 
before a notary public or other person authorized to administer 
oath* by the agent, if the registrant is an individual, or by a ma 
jority of those partners, officer*, directors or persons performing 
similar functions who are in the United States, if the registrant 
is aa organization.)

Subscribed and sworn to before me at

this ____________ day of _____:_______________ , 19

* The Exhibit C, for which DO printed form is provided, consists of a true copy ol the charter, articles ot incorpora 
tion,, association, constitution, and bylaws of a legistrant that is an organization. (A waiver of the requirement to file an 
Exhibit C may be obtained for good cause shown upon written application to the Assiatant Attorney General, Criminal 
Division, Internal Security Section, Department of Justice. Washington, D.C. 20530.
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REGISTRANT: Stitt, Hemmendinger & Kennedy 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

ATTACHMENT TO SUPPLEMENTAL REGISTRATION STATEMENT 
for Period Ending June 30, 1977

FOREIGN PRINCIPAL: Japanese Government, acting through the 
United States-Japan.Trade Council

Question 11. During this 6 month reporting period, have you engaged in any 
activities for or rendered any services to any foreign principal 
named in Items 8, 9 t and 10 of this statement?

1. Members and associates of the law firm drafted in whole or 
in part reports distributed to its subscribers by the U.S. -Japan 
Trade Council as follows:

No. 1 -- International Trade Commission Actions Concerning
Television Receivers from Japan 

No. 4 A — Official Actions Affecting International Trade:
November 19 - December 30» 1976 

No. 10 -- The Carter Administration and Trade Policy:
A Nettle in Hand 

No. 11 A — Official Actions Affecting International Trade:
December 15. 1976 - February 2, 1977 

No. 19 -- Carter Administration Trade Policy Begins to Emerge;
Customs Court Decision Potentially Damaging 

No. 19 A -- Official Actions Affecting International Trade:
February 3, 1977 - March 31, 1977 

No. 28 A-- Official Actions Affecting International Trade:
April 1. 1977 - June 1, 1977 

No. 30 --No Confrontation on Steel

2. During the period members and associates of the law firm ' 
contributed five items to five reports in a series entitled "U.S. - 
Japan Trade Roundup", describing activities in Congress and in 
Executive agencies affecting U. S.-Japan Trade.

3* Members and associates of the law firm prepared memoranda 
to the Japanese Government relating to the position of members 
of the Carter Administration with respect to growing protec 
tionism in the United States.

4. During the period Noel Hemmendinger had conferences on U.S. - 
Japan trade and economic relations with;

Lester Edmunds -- Deputy Assistant Secretary of State 
William Kelly — Office of the Special Representative

for Trade Negotiations
William Geimer -- Deputy Assistant Secretary of State 
Alan WoUf — Office of the Special Representative

for Trade Negotiations
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Question 12. During this 6 month reporting period, have you on behalf of 
any foreign principal engaged in political activity as defined 
t>elow?

As reported in answer to Question 11.

Question 14. (a) RECEIPTS-MONIES
During this 6 month reporting period, have you received 
from any foreign principal named in Items 8, 9 and 10 of 
jhi.3 statement, or from any othej\source^for orjn the in-^ 
terestsi of any such foreign principal, any contributions, 
incomeor money either as compensation or otherwise?

Date From Whom

2/77 U.S. -Japan Trade Council
3/77 U. S. -Japan Trade Council
6/77 U.S.-Japan Trade Council

Purpose

Retainer 
Retainer 
Retainer

TOTAL:

Total Amount

Question 15. (a) (1) DISBURSEMENTS-MONIES
During this 6 month reporting period, have you fl) 
disbursed or expended monies in connection with activity 
on behalf of^any foreign principal named in Items 8, 9 a.nd 
10 of this statement?

Stationery; office supplies; telephone; cables; 
telex; transportation; photo-copying; postage 
and other overhead expenses: $ 573.75
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REGISTRANT: Stitt, Hemmendinger fe Kennedy 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

ATTACHMENT TO SUPPLEMENTAL REGISTRATION STATEMENT 
for Period Ending June 30, 1977

FOREIGN PRINCIPAL: Japan Iron & Steel Exporters' Association
Japan Galvanized Iron Exporters' Association 
Japan Wire Products Exporters' Association

Question 11. During this 6 month reporting period, have you engaged in 
any activities for or rendered any services to any foreign 
principal named in Items 8, 9, and 10 of this statement?

During the period Noel Hemmendinger conferred on principles 
of the trade in steel, with particular reference to the protec 
tionism and efforts of the U.S. industry and the possibility of 
dumping cases with:

Harry Lamar -- Staff of the House Ways and
Means Committee

William Barraclough -- U. S. Department of State 
Fred Bergsten -- Assistant Secretary of the

U. S. Department of the Treasury 
Peter Suchman -- Deputy Assistant Secretary of the

U.S. Department of the Treasury 
Alan Wolff -- Office of the Special Representative

for Trade Negotiations
Forest Abbuhl -- U.S. Department of Commerce 
John Ray -- U.S. Department of the Treasury

In addition Mr. Hemmendinger conferred with Chairman Minchew 
of the International Trade Commission and Commissioner Moore of 
the Commission with respect to a proposed investigation by the 
Commission with respect to steel trade in the Western portion of 
the U. S. under Section 332, and with other staff members of the 
International Trade Commission in the same connection.

On February 4, 1977, Noel Hemmendinger and John A. Kennedy, Jr^ 
met with Richard Heimlich and Alan Wolff to discuss steel problems.

On February 11, 1977, John A. Kennedy, Jr. met with Russell 
Shewmaker, General Counsel, ITC, with respect to ITC procedures.

On February 21, 1977, Mr. Kennedy participated in a meeting with 
the Emergency Committee on American Trade with members of the 
American Importers Association, United States-Japan Trade Council, 
and a representative from Congressman Sam Gibbons'office. 
The meeting was held for the purpose of discussing the Buy American 
Provision of H. R. 11.

On February 15, 1977 and March 30, 1977, Mr. Kennedy met with 
Bradford Miller, from Department of State, to discuss matter 
concerning steel trade.

On June 17, 1977, Noel Hemmendinger and John A. Kennedy, Jr. 
met with Julius Katz to discuss matters concerning steel trade.
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On June 20, 1977. Noel Hemmendinger and John A. Kennedy, Jr. 
met with Alan Wolff, (STR), and Richard Heimlich to discuss 
matters concerning steel trade.

During the period January 1-June 30, 19.77, Mr. John A. Kennedy, Jr. 
has had discussions with Mr. Ed jfrOFn-oc of Iron Age Magazine and 
Mr. Richard Lawrence of Journal of Commerce.

Question 12. During this 6 month reporting period, have you on behalf of any 
foreign principal engaged in political activity as defined below?

As reported in answer to Question 11.

Question 14. (a) RECEIPTS-MONIES
During^this 6 month reporting period, hayg you received 
from any foreign principal named in. Items 8, 9 and 10 of this 
Statement, or from any other source, for or in the Interests 
gf any such foreign principal any contributions, income or 
money either as compensation or otherwise?

Date From Whom

2/77 Japan Iron & Steel Exporters' Assn.
2/77 Japan Iron & Steel Exporters' Assn.
6/77 Japan Iron & Steel Exporters' Assn.
6/77 Japan Iron & Steel Exporters' Assn.

Purpose Total Amount

Retainer 
Expense 
Fee 
Expense

$16,500.00 
4,746.73 
7,083.34 
3,200.43

TOTAL: $31, 530. SO

Question 15. (a) (1) DISBURSEMENTS-MONIES
During thia 6 month reporting period, have you 
(1) disbursed or expended monies in connection 
with activity on b^ehal^of^any foreign principal 
named in Items 8, 9 and 10 of this statement?

Stationery; office supplies; telephone; cables; 
telex; transportation; photo-copying; postage 
and other overhead expenses: $ 8,144.85
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REGISTRANT: Stitt, Hemmendinger & Kennedy 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

ATTACHMENT TO SUPPLEMENTAL REGISTRATION STATEMENT 
for Period Ending June 30, 1977

FOREIGN PRINCIPAL: Banco do Brasil, S. A. for the Brazilian Government

Question 11. During this 6 month reporting period, have you__engaged in any 
atctiyUies for or _rende_red_a_ny_ services_to_any foreign principal 
named in Items 8, 9> and 10 of this statement?

1. Members and associates of the law firm advised the Brazilian 
Government, chiefly by telexes to Brasilia, copies of which were 
furnished to the Embassy of Brazil in Washington, with respect 
to changes in personnel and new policy in the trade field within 
the U.S. Government. The law firm also rendered advice and 
made representation to U.S. Government agencies in respect to 
proceedings which fall within the exemption of §3{g) of the Act.

On Monday, May 23, 1977, Chris Berg met with Ambassador 
Robert Strauss, the President's Special Trade Representative, 
Mr. Steven Lande, Assistant and Mr. Thomas Graham, Assistant 
General Counsel on behalf of the footwear group, American 
Importers Association, to discuss restrictions on footwear impor 
ted from the Republics of Korea and China. This meeting is 
reported only because information obtained in the meeting was 
conveyed to the Brazilian Ministry of Finance. No representa 
tion on behalf of foreign principals were made or were necessary 
since the footwear restrictions were not effective with respect to 
any foreign client.

Question 12. During this 6 month reportinj-jper^iod^_.ha_ye__you on behalf of any 
foreign principal engaged in political activity as defined below?

During the period Noel Hemmendinger conferred on questions of 
trade policy affecting the Brazilian Government with:

Alan Wolff — Office of the Special Representati
for Trade Negotiations

Gordon Colney -- U.S. Chamber of Commerce 
William Barreda -- U.S. Department of the Treasury 
William Barraclough -- U.S. Department of State 
Harry Lamar -- Staff of the House Ways and

Means Committee
Peter Suchman -- Deputy Assistant Secretary of the 

U.S. Department of the Treasury

Question 14. (a) RECEIPTS-MONIES
During this 6 month reporting period, have you received 
from any foreign principal named in Items 8, 9 and 10 of 
this statement, or from any other source, for^o^ in the in- 
jereata of any such foreign principal, any contributions, 
income or money either as compensation or otherwise?
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Date From Whom
2/77 Banco do Brasil
3/77 Baiico do Brasil
3/77 Banco do Brasil
6/77 Banco do Brazil

Purpose
Retainer
Retainer
Expenses
Retainer

TOTAL:

Total Amount
$10,000.00

9,600.00
1,161. 83
4, 8.00. 00

$25,561.83

Question 15. (a) (1) DISBURSEMENTS-MONIES
During this 6 month reporting period^haye you 
(1) disbursed or expended monies in connection 
with activities onjbehalf of any foreign principal 
named in Items 8, ^ and 10 of this statement?

Stationery; office supplies; telephone; 
cables; telex; transportation; photo 
copying; postage and other overhead 
expenses: $ 2,606.52
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REGISTRANT: Stitt, Hemmendlnger & Kennedy 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

ATTACHMENT TO SUPPLEMENTAL REGISTRATION STATEMENT 
for Period Ending June 30, 1977

FOREIGN PRINCIPAL: Japan Stainless Steel Exporters' Association, 
Tokyo, Japan

Question 11. During this 6 month reporting period, have you engaged in 
any activities for or rendered an.^services to any foreign 
principal named in Items 8,__9»__and__10_pf this statement?

Reports and telexes to the Japanese Iron £c Steel Exporters' 
Association with respect to economic developments, markets 
and developments in the United States Government were passed 
also to the Japanese Stainless Steel Exporters' Association.

Actions uniquely in the interest of the Japanese Stainless Steel 
Exporters' Association were related to the representation of 
specific clients in respect of specific proceedings under United 
States law.

Question 12. During this_6 month reporting^period, have you on behalf ojE 
any foreign principal engaged in political activity as defined 
below?

No.

Question 14. (a) RECEIPTS-MONIES
During this 6 month reporting period, have you received 
from any foreign principal named in Items 8, 9 and 10 pf 
this statement, or from any other source, jor or in the 
interests of any such foreign principal any contributions, 
income or money eithej^jis compensation or otherwise?

No.

Question 15. (a)(l) DISBURSEMENTS-MONIES
During this 6 month reporting period, have you 
fl) disbursed or expended monies in connection 
with activity on behalf of any foreign principal 
named in Items 8, 9 andlO of this statement?

Stationery; office supplies; telephone; cables;
telex; transportation; photo-copying; postage and
other overhead expenses: $ 187.82
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REGISTRANT: Stitt, Hemmendinger & Kennedy 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036

ATTACHMENT TO SUPPLEMENTAL REGISTRATION STATEMENT 
for Period Ending June 30, 1977

FOREIGN PRINCIPAL: Japan Woolen and Linen Textiles Exporters' Association

Question 11. J3uring this 6 month reporting period have_you__engag_ed_ln._any
activities for or.rendered any services to^.ny foreign princi^pal^ 
named in Items j, 9, and 10 of this statement?

No.

Question 12. During this 6^month reporting period, have you on behalf of any 
foreign principal engaged in political activity as jefined below?

No.

Question 14. (a) RECEIPTS-MONIES
During this 6 month reporting period, have you received
from any foreign
of this statement.

principal named in Items 8, 9 and 10
or from any other source, for or in .

the interests of any auch foreign principal any contribu-

Date 

6/76 

6/76

tions, income or
wise?

From Whom

Japan Woolen & Linen 
Textiles Exporters' Assn 

Japan Woolen. & Linen 
Textiles Exporters' Assn

money either as compensation or other-

Purpose . ' Total Amount 

Retainer $2,000.00 

Expense 16. 53

Question 15. (a) (1) DISBURSEMENTS-MONIES
Du ring thi s 6 month r epo r ting period, ha ve yo u 
(1)jlisbursed or expended monies in connection 
with activity on behalf of any foreign principal 
named in Items 8, 9 and 10 of this statement?

No.
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Mr. KENNEDY. I know that we have little time so I would like to 
summarize very briefly the points to be made in the statement within 
the 3 minutes alloted.

First of all, we submit that the administration of the Antidumping 
Act is defective in that the fair value margins are calculated on the 
basis of an average home-market price compared to a transaction to 
transaction export price.

This is not the way the dumping duties themselves imposed are 
calculated.

Second, we submit that section 205 (b), the cost of production pro 
vision, is seriously deficient in that it results in dumping margins, when 
used, which makes it all but impractical to conduct any trade in the 
product in question.

Finally, we submit that the Treasury Department does not grant 
circumstances of sales adjustments in making the Antidumping Act 
calculations which are called for by the statute and by the regulations.

Thank you, very much, Mr. Chairman.
Mr. VANIK. Well, on your first point, you allege comparison of each 

export transaction of average home-market prices is unfair.
Mr. KENNEDY. I wouldn't say unfair but——
Mr. VANIK. But that is your first sentence on page 3. "Comparison 

of each export transaction with average home market prices is unfair."
Mr. KENNEDY. Well, Mr.Chairman, we believe it would be a more 

reasonable calculation if there were a transaction-by-transaction com 
parison rather than taking a weighted average value over a 6-month 
period.

For the United States Steel case, probably a 12-month period.
Mr. VANIK. If we were to use actual price comparisons in the less 

than fair value investigation, wouldn't that greatly prolong the period 
needed in making a finding ?

That is what everybody has been complaining about.
Mr. KENNEDY. Well, I don't think it would, sir. I cannot speak in 

terms of the administrative burden upon the customs service, or the 
Treasury Department, but I think that a transaction by transaction of 
tariffs would not in fact require a greater expenditure of time or per 
sonnel energy than the weighted value.

Mr. VANIK. Well, I think——
Mr. KENNEDY. I understand that reasonable men can differ, Your 

Honor, but I cannot say that——
Mr. VANIK. We use average home-market prices only for the pur 

pose of determining the face amount of bonds given while appraisement 
is withheld; actual home-market prices are used in actual assessment 
of dumping duties.

Mr. KENNEDY. Yes, actual home-market prices are used in assess 
ment of duties.

Mr. VANIK. You don't have any argument with that, do you ?
Mr. KENNEDY. No, no. oh, no. Far from it. That is to say after the 

master list is compiled there is a transaction-by-transaction compari 
son, as I understand it, trying to match up the date of exportation to 
the appropriate home-market price.

Mr. VANIK. In point three you complain about the price adjustments 
not permitted by statute. I would like to ask you what price adjust 
ments are not permitted by the statute ?
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Mr. KENNEDY. Oh, the statute is silent, I think, as to any specific 
price adjustments. I think it is a question of what interpretation is 
put upon the term "circumstance of sale."

Mr. VANIK. You say this, "The administration of the act is defec 
tive in that all differences in circumstances of sale are not allowed as 
adjustments, contrary to the terms of the statute."

'So, specifically responding to my question, what price adjustments 
are not permitted by the statute?

Mr. KENNEDY. Well, sir, I think there are certain advertising costs 
which could be allowed, there are sales expenses. Matters of this kind 
really to be decided on a case-by-case basis.

I think the key term is "directly related."
I don't'believe the statute uses that.
Mr. VANIK. You decide everything on a case-by-case basis; it is 

awfully good for the lawyers. I felt that one of the problems about 
our whole system of jurisprudence, and I have been a judge, is that \vc 
are deciding cases over and over and over again on the same set of 
facts and arriving at varied decisions.

One of the things you worry about is getting some uniformity. 
Somehow or another, the same case shouldn't have to be tried so many, 
many times after a certain point. It ought to computerize facts and 
then clock out the same uniform determination so that we don't have 
all the varied kinds of determinations going around and creating a lot 
of confusion and add to the complexities of our business.

One of the things I was 'hoping for is that we would evolve a proce 
dure that would be quick and simple rather than being increasingly 
complex, which you seem to urge: perpetuation of the complexity of 
our procedures.

Mr. KENNEDY. Under the Antidumping Act, sir ?
Mr. VANIK. Yes; that is what we are talking about.
Mr. KENNEDY. I think I would very much agree that it would be 

nice to simplify procedures. It would be very handy to be able to move 
quickly in this area but as the statute now is enforced conscientiously, 
we 'have in fact 6 to 9 months procedure and a great many complexities.

If the phrase, "circumstances of sale" as used in the statute should 
'be enforced as I believe the Congress intended it to be, it seems that 
the term "directly" in the regulations is inappropriate. There are 
many circumstances of sale. This is an existing complexity in the 
statute and in the regulations.

I am suggesting that it is appropriate to recognize this complexity 
and to allow for the full series of adjustments which it appears that 
Congress has provided for in the statute.

Mr. VANIK. Mr. Frenzel ?
Mr. FRENZEL. Thank you, Mr. Chairman. No questions.
Mr. VANIK. Well, I want to thank you very much for your testi 

mony, Mr. Kennedy. I am going to study it and peruse it more thor 
oughly for its full detail.

Mr. KENNEDY. I hope we have an opportunity to submit further 
comments, sir, as a result of other comments made earlier today.

Mr. VANIK. Well, yes, you will have the privilege to supplement 
your statement. I think the closing date is the 21st of November. You 
have until the 21st of November to submit supplemental statements 
and we will be very happy to have that statement.
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We want to be objective about what we do. Our whole purpose in 
this whole proceeding is to try to make the law work better, more 
effectively with more equity.

Mr. KENNEDY. And I think that purpose is very much appreciated, 
sir.

Mr. VANIK. Do you think much needs to be changed from the 1921 
Act?

Mr. KENNEDY. Well, 205 (b).
Mr. VANIK. 205 (b), all right.
Thank you, very much. I am not concurring in that, I am just merely 

acknowledging your statement on it.
Thank you, very much, Mr. Kennedy.
Mr. KENNEDY. Thank you, sir.
Mr. VANIK. Is there any further business before the committee, 

did anyone else have anything they wanted to say for the good of the 
order even though you are not scheduled ?

Apparently not, so there 'being no further questions before the com 
mittee, this meeting of the committee will be adjourned until the call 
of the Chair.

[Whereupon, at 3:17 p.m., the hearing was adjourned.]
[The following were submitted for the record:]

AMERICAN CHAIN ASSOCIATION, 
Englewood, Fla., November 18, 1977. 

Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Ways and Means Committee, Washington, 

D.C.
DEAR MB. CHAIRMAN : Reference is made to the Subcommittee's press release 

of October 31, inviting written comments on the administration of the Antidump 
ing Act of 1921, as amended.

As chairman of the American Chain Association's International Trade Com 
mittee, I am pleased to have this opportunity to describe to the Subcommittee 
our experiences with the antidumping laws.

The American roller chain industry is familiar—all too familiar—with the 
unfair dumping practices of foreign manufacturers. In 1973, after lengthy legal 
proceedings, the Treasury Department found that Japanese producers were 
dumping roller chain in the United States. However, we in the U.S. industry do 
not feel that our success in the dumping case has been effective in stopping un 
fair practices by Japanese producers.

1. A major problem is the long delay between entry of Japanese roller chain 
into the U.'S. market place and the ultimate assessment of dumping duties. Since 
1973 our Association has periodically contacted the Customs Service to keep 
abreast of the assessment situation. However, as late as September of this year 
we were told that assessments were generally only up to the third quarter of 
1975—two full years behind.

These delays simply encourage foreign manufacturers to continue their unfair 
practices. With the payment of a small bonding fee, a foreign manufacturer— 
one found guilty of dumping—can postpone for years any concern about pay 
ment of dumping duties.

2. A second concern is that dumping duties on roller chain imports from Japan, 
once assessed, have been minimal. Thus we have been informed that only ap 
proximately $364,000 in duties had been assessed in the entire period from 1971, 
when the dumping complaint was filed, through the third quarter of 1975. Based 
on the dumping margins found in 1973, current levels of imports from Japan and 
extraordinarily low current U.S. selling prices, very serious questions are raised 
in our minds as to the accuracy of Customs' assessments.

We know that markets change and that, at least in theory, Japanese roller 
chain producers may not still be dumping. But the Customs Service has kept us 
essentially in the dark about the current situation. The Chain Association has 
asked for information about assessments and the compilation of master lists on 
which they are based. In fairness, we recognize that Customs has some confl-
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dential business information, but even our requests for nonconfldential sum maries of the data used in preparation of master lists have not been honored.Since dumping assessments are a complicated area full of opportunities for evasion and mistakes, we think that an American industry should be given at least a chance to comment about the adjustments and calculations made. Of course, we cannot comment—or provide information potentially helpful to the Customs Service in enforcing the dumping finding—without some disclosure on the part of Customs.

It is truly a frustrating experience for an American industry to succeed in establishing unfair dumping and then to find little benefit in the market place- while not know what the Government is doing about the dumping situation.3. A third matter of concern to the American roller chain industry is the length of time and the truly burdensome effort needed to persuade the Treasury Department to open a dumping investigation. This summer members of our Association obtained reports from reliable sources that Japanese roller chain manufacturers were selling their products at below their cost of production in the Japanese home market.
The President of the Association wrote to the Acting Commissioner of Cus toms to request that Customs investigate these reports. However, Customs declined to investigate the matter, saying that we must collect "quite detailed allegations" about the sales below cost.
In these circumstances—where our Association has already carried the heavy burden of a successful dumping case—we think that the Government should investigate our reports. Since these producers have already been found guilty of unfair dumping once, responsible enforcement of the current laws calls for par ticular vigilance in this case. However, to persuade Treasury to investigate new dumping practices, we are being required to develop information on the cost of producing roller chain in Japan. That closely guarded information is almost impossible to find.
Indeed, even if we can determine the Japanese production costs, we may be forced to repeat the task of collecting Japanese home market sales prices to show that prices are below costs. That price data, however, should have already been collected by the Customs Service and, as mentioned above, should be sup plied to us in some nonconfidential form. These simple reforms of requiring prompt assessments and providing nonconfidential data to the U.S. industry would eliminate at least a part of the burden.
In closing, I should observe that the Customs officials working in this have been individually cooperative. As we see the problem, there is just too much work for too few men. Congress could help to relieve some of the bottlenecks by providing additional manpower.
Respectfully submitted.

FRANK E. BAUOHIEBO.

STATEMENT OF THE AMERICAN IMPORTERS ASSOCIATION
The American Importers Association is a non-profit organization formed in 1921 to foster and- protect the importing business of the United States. As the only Association of national scope representing American companies engaged in import trade. AIA is the recognized spokesman for importers throughout the nation. At present, AIA is composed of more than 1,150 American firms directly or indirectly involved in the importation and distribution of goods produced out 

side of the United States.
STJMMABT OF COMMENTS

The American Importers Association is in strong disagreement with the Treasury Department and the International Trade Commission on the following practices and provisions of the Antidumping Act as amended.1. The Treasury Department practice of comparing each export transaction with average home market prices creates artificial dumping margins.2. Application of section 205(b) of the Act results in antidumping duties based on assumptions which do not reflect economic realities and penalize the importer's position in the market rather than equalizing it vis-a-vis the American producer.3. The regulations do not make a fair comparison between the home market price and the price for export to the United States because not all differences in circumstances of sale are allowed as adjustments.
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4. The regulations prohibiting reimbursement to the importer of dumping 

duties by the exporter unfairly penalize the importer.
1. Comparison of individual export transactions with average home market 

prices.—Under section 153.16 of the Customs Regulations the Treasury Depart 
ment looks for "sales at less than fair value" by calculating an average home 
market price and then comparing this artificial price with the price of each ex 
port sale. An average price implies that there are sales in the home market both 
above and below that price. Even if export sales were made with exactly the 
same volume sold at each price point within the same price spread as sales in 
the borne market, such averaging would necessarily result in a finding of dumping 
on half the export sales. Sales at less than fair value would therefore be found 
where there is no dumping because an artificial standard has been created to 
calculate the dumping margin.

The act does not require this practice. In fact, Treasury does not follow this 
techniques in calculating the margin on actual entries once a dumping finding 
has been issued. Nevertheless, this short cut has the pernicious effect of estab 
lishing a basis for a dumping finding and requiring all imports of the subject 
product to post a bond until Treasury decides whether to impose a dumping duty 
on each entry.

Less than fair value sales should not be found if there are corresponding ex 
port and home market sales within comparable ranges of export and home market 
sales. Treasury's investigation would not be greatly complicated if it compared 
weighted averages of both home market and export sales prices.

2. Section 205(6): Disregarding sales in the home market below cost of pro 
duction.—Section 205(b), which was added to the Antidumping Act by the Trade 
Act of 1974, provides that if sales in the home market or in third countries (the 
usual basis of comparison) are below the cost of producing the articles, then 
such sales are to be disregarded in the dumping comparison, and if the remain 
ing sales are not adequate for comparison, resort is to be made to "constructed 
value." ("Constructed value" means direct cost of manufacture plus an arbi 
trary minimum of 10 percent for general expenses and 8 percent for profit.)

The result of the new rule is that if most sales in the home market and third 
countries are found to be even one percent or more below cost of production, 
then sales can be made for export only if prices reflect a profit of 8 percent and 
general expenses of 10 percent. This would deny the product to the U.S. market 
at a time when it may badly need it. If, on the other band, there are found to be 
adequate above cost sales in the home market for comparison, the result is to 
ignore those below cost and thus arbitrarily to raise the home market standard 
for comparison and to create or enlarge dumping margins. This compounds the 
inequity resulting from the usual comparison of each export price (some of 
which are bound to be below average) with average home market price. Thus, 
a below average export price is compared with above average home market prices.

The addition of an arbitrary 8 percent profit margin plus 10 percent general 
expense factor can create inequities for the importer. The most recent applica 
tion of this section was on importations of steel products. For this industry, as 
well as for many other low profit industries, an 8 percent profit margin is a 
dream, not a reality. If most major United States steel manufacturers were 
subject to this test, they would also be determined to be selling below constructed 
value.

^Section 205(b) requires that exporters cover their full fixed costs as well as 
variable costs of production. Simple economics demonstrates that when demand 
falls it is a sound practice to sell at a loss as long as the sales price covers 
variable costs of production. If an exporter were to follow that practice while the 
American producer were to choose not to compete with that price but to continue 
covering both fixed and variable costs, a margin of dumping would be found 
in circumstances of healthy, competitive pricing. The American producer would 
maintain an economically artificial price level at the expense of the American 
consumer.

This provision appears to be contrary to the rules of the General Agreement 
on Tariff & Trade. It is not clear that the effects of this provision were contem 
plated by the Congress at the time the Trade Act was considered. Treasury 
regulations therefore, should provide for a higher threshold of evidence in com 
plaints from domestic industry before cost of production investigations are 
initiated. Furthermore, the section should be repealed as soon as possible since 
it ignores commercial realities. A thorough analysis of the defects in section
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205 (b) is contained in the statement of attorneys Hemmendinger, Whitaker & 
Kennedy before this subcommittee. AIA concurs in that statement.

3. Circumstances of Sale.—No aspect of the administration of the Antidump 
ing Act is more crucial than that of making appropriate adjustments for dif 
ferences in circumstances of sale in comparing the home market and the import 
price.

In comments to the Treasury Department on July 29, 1971, on June 16, 1972, 
October 22, 1975, and October 11, 1976, the American Importers Association pro 
posed a revision of 19 C.F.R. 153.10 to provide that ". . . such differences can 
be quantified in accordance with generally accepted accounting principles." This 
was a substitute for the language" . . . reasonable allowances will be made 
for bona fide differences in circumstances of sale if it is established to the sat 
isfaction of the Secretary that the amount of any price differential is wholly 
or partly due to such circumstances." The AIA proposed to omit altogether the 
sentence: "Differences in circumstances of sales for which such allowanes will 
be made are limited, in general, to those circumstances which bear a direct rela 
tionship to the sales which are under consideration."

The AIA also submitted that the expression "if it is established to the sat 
isfaction of the Secretary . . ." should be omitted, and instead there should be 
no implication in the Regulations with respect to burden of proof. The past com 
ments of AIA are still valid and must be made again because the section re 
mains unchanged.

The basic reasoning behind the position taken by the AIA is that the objective 
of the price comparisons required by the Act is to make a fair comparion be 
tween the home market price (or third country or constructed value) and the 
price for export to the United States. It has been long understood that he way 
to make such fair comparison is to work back to an ex-factory price by making 
appropriate deductions from the selected transactions. At present there is a 
serious element of unfairness in the administration of the Act because expenses 
for advertising, for promotion, for selling costs, for costs of warehousing, for 
bad debts, and similar expenditures are treated as invariably allocable pro rata 
to domestic and foreign sales. This is an assumption which is often wide of the 
truth. The Regulations appear to be based upon a model which may sometimes 
exist, but which is not invariable and not even typical—that is, a model in 
which the factory makes the goods, employs its staff, its facilities and its gen 
eral sales expenditures equally for all its customers, and makes no special ef 
forts or expenditures in the home market which it does not make for its export 
sales. The pattern which is much more prevalent is that a foreign company will 
incur expenses for its sales, advertising, and promotion expenses etc. in selling 
in the home market and that such expenses are not fairly allocable to its export 
sales because the comparable efforts are made by either the unrelated purchaser 
in the foreign country or the exporter's branch or subsidiary. Thus, frequently 
the unadjusted home market price is considerably higher than the export price 
for the genuine business reason that it bears expenses which are not related 
to the export operation.

Treasury spokesmen take public credit for strict enforcement of the Anti 
dumping Act in the name of "fair trade." The refusal to grant adjustments for 
genuine differences in circumstances of sale is an unfair application of the Act 
which goes to its very heart.

That allocation of expenses imposes no theoretical or practical problem is in 
dicated by the fact that the Treasury does this in deducting expenses in apply 
ing "exporter's sales price." That the expense must be directly related to the 
sale under consideration is a spurious concept which has no place in the Act. 
Jacob Viner, one of the authors of the 1921 Act. said in his classic treatise 
"Dumping: A Problem in International Trade" (1966 reprint, pages 281-282) :

"The methods whereby dumping may be concealed so that a mere comparison 
of foreign market values and export prices will not reveal its occurrence, and 
the ways in which such a comparison may appear to disclose the existence of 
dumping whereas in reality dumping is not being practiced, are so numerous as 
to make it impracticable to attempt to define in an antidumping law with pre 
cision and certainty the circumstances which shall make imports subject to the 
dumping-duties, if it is desired to prevent evasion of the law through conceal 
ment of dumping and likewise to leave free from penalization imports which 
are only in appearance but not in reality being sold at dumping prices. The 
most satisfactory method of handling the problem is unquestionably to leave to 
the administrative officials a considerable measure of discretion in determining
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in each case whether dumping is being practiced, and if so to what extent, but 
subject to the general rule that dumping shall be interpreted to mean the sale 
for export at prices lower than foreign market values, and that in comparing 
prices proper allowance shall be made for differences in prices which make a 
reasonable adjustment for differences in conditions and terms surrounding ex 
port as compared to domestic sales,."

As indicated in Viner's last sentence just quoted, the correct concept is that 
a reasonable adjustment should be made, not a reasonably direct one. The word 
"direct" has no place in the Regulations.

This is borne out by the statutory history of Section 202 of the anti-dumping 
Act of 1921. When Congress amended Section 202 in 1958 to provide for" allow 
ances for differences in quantities and circumstances of sale, it did so to bring 
the law into conformity with the fair value regulations promulgated in 1955 
(Section 14.7(b)). Such regulations did not have any "direct" or "reasonably 
direct" requirement—on the contrary, they provided merely for reasonable al 
lowances for any differences in quantities and circumstances of sale; and Treas 
ury officials, in urging Congress to amend the law, made it clear that such 
allowances included advertising and selling costs granted in one market, but not 
in the other.

The correct test, it is submitted, is whether the amount of such differences 
can be determined under accepted accounting principles which are used con 
stantly in business analyses, from tax returns to rate cases. In such analyses, 
it is often necessary to allocate costs and income, and reasonable formulas to 
do so can be found. The present practice has not permitted such an allocation 
to be made in arriving at "foreign market value."

It also needs to be emphasized that no specific items or classes of examples 
can be excluded per se from consideration in any case. That an item, such as 
research and development costs, is not expressly enumerated in the examples 
should not bar its consideration when it is found to be an appropriate allowance 
under generally accepted accounting principles.

The unfairness is compounded by placing a great burden on the foreign pro 
ducer, the exporter, or the importer to prove "to the satisfaction of the Secre 
tary" that the adjustment is justified. This language, which is derived from the 
statute, is appropriately interpreted to place a burden upon the producer, ex 
porter, or importer, who is possessed of the trade information, to come forward 
with data and explanations. It is inappropriate to construe this language as 
meaning that when the available data is in, any doubts shall be resolved against 
the importer—but this is the actual construction. A dumping investigation is an 
investigation by the United States Government and not a proceeding in which 
the Government is an adversary. It is the responsibility of the Secretary to 
find the facts as impartially as possible. That an allocation of expenses may 
have to be made by some formula, rather than taken directly from the books 
of the company, does not permit a genuine difference to be disregarded. Fur 
thermore, it is inappropriate to place a burden on the importer to trace pre 
cisely the circumstances of sale adjustments for each transaction at the risk of 
disallowance of the adjustments. Particularly in continuous sales situations, if 
the activity is appropriate for allowance, i.e., accepted by Customs and Treas 
ury in the specific case, the costs corresponding to such activity should be allowed 
if the exporter is able to establish a connection between the aggregate expense 
figure and the approved activity, even if the connection cannot be established 
in a one-to-one manner.

Lastly, it remains unfair to consider all selling expenses in the TJ.S. market 
but only part of the selling expenses in the home market. It would seem ele 
mentary that in comparing such prices at the same level of trade, the same types 
of deductions would be made in the one market as in the other to work back 
to fairly comparable factory prices. The present practice and the new regulation 
require that if deductions for selling expenses are made from exporter's sales 
price (as required by the statute), then deductions in the same categories will 
be allowed from home market price, but not exceeding the amount per unit de 
ducted from exporter's sales price. The rationale for the limit is that otherwise 
greater adjustments would be made in the exporter's sales price situation than 
in the purchase price situation. The conclusion is wrong because the premise is 
wrong—what this really shows is the inequity of the practice in the purchase 
price situation. There is no justification in principle for the limit. The Regula 
tions and the practice depart from the statutory mandate to give due allowances 
to differences in circumstances of sale.
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SECTION 153.10 FAIR VALUE: CIBCUMSTANCES OF SALE

As amended June 1976 
153.10 Fair Value; circumstances of 

sale, (a General, In comparing the pur 
chase price or exporter's sale price, as 
the case may be, with the sales, or 
other criteria applicable, on which a 
determination of fair value is to be 
based, - reasonable allowances will be 
made for bona fide differences in cir 
cumstances of sale, if it is established 
to the satisfaction of the Secretary that 
the amount of any price differential is 
wholly or partly due to such differences. 
Differences in circumstances of sale for 
which such allowances will be made 
are limited, in general to those circum 
stances which bear a reasonably direct 
relationship to the sales which are 
under consideration.

(b) Examples. Examples of differ 
ences in circumstances of sale for which 
reasonable allowances generally will be 
made are those involving differences in 
credit terms, guarantees, warranties, 
technical assistance, servicing, and as 
sumption by a seller of a purchaser's 
advertising or other selling costs. Rea 
sonable allowances will also generally 
be made for differences in commissions. 
Except in those instances where it is 
clearly established that the differences 
in circumstances of sale bear a reason 
ably direct relationship to the sales 
which are under consideration, allow 
ances generally will not be made for 
differences in advertising and other sell 
ing costs of a seller unless such costs 
•are attributable to a later sale of mer 
chandise by a purchaser: Provided, 
that reasonable allowances for selling 
expenses generally will be made in cases 
where a reasonable allowance is made 
for commissions in one of the markets 
under consideration and no commission 
is paid in the other market under con 
sideration, the amount of such allow 
ance being limited to the actual selling 
expense incurred in the one market or 
the total amount of the commission al 
lowed in such other market, whichever 
is less. In making comparisons using 
exporter's sales price, reasonable al 
lowance will be made for actual selling 
expenses incurred in the home market 
up to the amount of the selling expenses 
incurred in the United States market.

(c) Relations to market value: In 
determining the amount of the reason 
able allowances for any differences in 
circumstances of sale, the Secretary 
will be guided primarily by the cost of 
such differences to the seller but, where 
appropriate, may also consider the ef 
fect of such differences upon the market 
value of the merchandise.

AIA Proposal
153.10 Fair Value; circumstances of 

sale, (a) General. In comparing the 
purchase price or exporter's sales price, 
as the case may be, with the sales, or 
other criteria applicable, on which a 
determination of fair value is to be 
based, allowance will be made for dif 
ferences in circumstances of sale if such 
differences can be quantified in accord 
ance with generally accepted account 
ing principles. Differences in circum 
stances of sale for which allowances 
will be made include generally those 
costs which are incurred in whole or in 
part in one of the markets under con 
sideration which are not similarly in 
curred in the other market.

(b) Examples: Differences in cir 
cumstances of sale for which allow 
ances will be made include, but axe not 
limited to, differences in credit terms 
and reserves, insurance, guarantees, 
warranties, technical assistance, servic 
ing, discounts, all selling costs Includ 
ing commissions and salaries, costs of 
advertising, promotion, warehousing, 
installation, as well as assumption by 
seller of a purchaser's distribution and 
marketing costs.

(c) Relations to market value. In 
determining the amount of the reason 
able allowances for any differences in 
circumstances of sale, the Secretary will 
be guided primarily by the cost of such 
differences to the seller but, where ap 
propriate, may also consider the effect 
of such differences upon the market 
value of the merchandise.
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EXPLANATION or PBOPOSED AMENDMENTS 
153.10:

(a) General:
1. Drops the standard of reasonableness in connection with the amount 

of such allowances.
2. Substitutes the test of "quantifiable by generally accepted accounting 

principles" for the test of "reasonably direct relationship to sales." 
(6) Examples:

3. Expands and clarifies the Examples section by dropping the test of 
direct/indirect and substituting expenses actually incurred. Thus, items not 
allowed under existing regulations—such as advertising and other selling 
costs would be allowed, but only to the extent generally accepted as allocable 
under normal accounting practices.

4. Eliminates the proviso relating to commissions as unnecessary.
4. Reimbursement of the importer for dumping duties.—The present regula 

tions (19 C.F.R. 153.49) forbid the foreign exporter to reimburse the importer 
for antidumping duties except in very limited, closely prescribed circumstances. 
These regulations are unfair to the independent importer.

The importer really never has any first-hand knowledge about home market 
prices in the country of exportation nor about the cost of production. To hold him 
responsible for such information is to require him to perform the type of investi 
gation the Treasury Department undertakes, but on each and every product he 
imports.

The regulation has no express basis in the statute. Presumably recourse would 
be had to language which is found in both section 203 defining "purchase price" 
and 204 defining "exporter's sales price" namely:

"Less the amount if any included in such price attributable to any additional 
costs, charges and expenses, and United States import duties, incident to bring 
ing the merchandise from the place of shipment in the country of exportation to 
the place of delivery in the United States."

The additional duty cannot be inferred from section 203 or 204 of the Act be 
cause this would require interpreting the words "additional costs, charges and 
expenses, and United States import duties" as including a dumping duty which 
has not yet been found to exist and which is in the process of calculations under 
the procedures laid down in the Act. For the same reason, it cannot be said that 
the dumping duty is "included in such price" because it does not exist at that 
time. The words "import duty" as used in the Antidumping Act were not meant 
to include dumping duties, otherwise the language would have expressly so pro 
vided and the Act would have dealt with the problems just discussed.

Alternatively, it may perhaps be argued that, like a rebate, reimbursement is 
the purchase price. It simply is not. A guarantee can be regarded as something 
paid for along with the merchandise, but the payment made in performance of 
guarantee is sui generis; it is the outgrowth of a contract incidental to the con 
tract of purchase.

The regulation is not required to carry out the purposes of the Act because the 
exaction of the dumping duty is almost always an unanticipated burden which is 
severe, whether it be paid by the importer or the exporter. The purpose of the Act 
is to eliminate the price differential (where the statutory tests are met) between 
the home market and the U.S. market. A single exaction does this no matter what 
party to the transaction pays it, and no matter whether it is passed on to the 
ultimate consumer. It would be a very unusual circumstance if market conditions 
permitted the exporter to anticipate a dumping duty, to contract to pay it^ and to 
continue to do business paying a dumping duty for each entry. For such a situ 
ation, other remedies of law have to be invoked.

Thus the idea that the regulation is required to prevent frustration of the pur 
pose of the Antidumping Act is unfounded. Reimbursement is either an act of 
equity made in the interest of good trading relations; or it is in performance of a 
guarantee. In either case, it is unreasonable and unjust to insist that the im 
porter alone must bear the ultimate cost of the dumping duty. Pre-existing con 
tracts and commercial arrangements may well prevent him from passing it on 
to hie purchasers, and yet he probably had no way to know that the goods were 
sold at less than fair value.

The regulation already recognizes the propriety of a guarantee if made before 
the dumping question arose. There is no less reason to allow reimbursement in 
such case even If there was no contractual obligation. If made after the ques 
tion arose, to forbid the guarantee implies that the question of dumping is a
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simple matter against which the purchaser can with reasonable prudence protect 
himself, but this is often not true. The exporter may be much better informed on 
this question than the importer. The importer knows there is an investigation, 
but is often ignorant of some of the facts necessary to determining whether there 
are sales at less than fair value, and may remain ignorant even after the first 
dumping duties have been collected, since home market prices are subject to 
change.
The foregoing assumes an arm's length sale between unrelated parties. If buyer 

and seller are parent or subsidiary—or vice versa—then there is no way to en 
sure that the importer bears the burden. The exporting parent can find many 
ways to reimburse the subsidiary indirectly. Even worse, if entry is made for ac 
count of the seller, also a common situation, there is no way to apply the regu 
lation. It is the exporter in that case who is responsible ab initio; if the importer 
of record is an agent, reimbursement cannot be barred without absurb—and prob 
ably unconstitutional—inequity Thus, the independent American importer is 
treated unfairly compared to the importer who is a subsidiary of the exporter 
even though the subsidiary is in a much better position to know about sales below 
fair value. If anything, the independent American firm should be treated better 
but actually it is treated worse. Dumping duties should be collected from the party 
intending to violate the Act—not from the party with no knowledge of the 
violation.

KECK, CUSHMAN, MAHIN & GATE,
Chicago, III., November 18,1977. 

Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, U.S. House of Representatives, Washington, 

D.C.
DEAB REPRESENTATIVE VANIK : Our office is general counsel for the Expanded 

Metal Manufacturers Association ("EMMA") 1 whose twelve members produce 
approximately 80 percent of United States production. EMMA urges the Com 
mittee in connection with the current oversight hearings to increase the resources 
available to the U.S. Customs Service for analyzing entries of products subject to 
dumping determinations.

On August 30, 1972, the Treasury Department made a final determination that 
Japanese expanded metal was being sold at less than fair value and on November 
30, 1973, the United States Tariff Commission found that the American industry 
was being injured.2 Dumping margins in 1973 averaged 8-11 percent but were 
in some instances as high as 40 per cent.

In spite of the use of dumping duties, the American expanded metal industry 
is still being victimized by the Japanese imports largely because of the lag time 
between importation and Customs review of the specific entries. For instance. 
Customs officials inform us that they are now reviewing entries of expanded 
metal made in December, 1976. They have also indicated that there were no dump 
ing margins at that time. However, in August and September of this year the U.S. 
market was blanketed with new Japanese price lists which showed significant 
reductions. EMMA has submitted to the Customs officials at least six of these 
price lists which are as much as 45 percent lower than fully discounted Ameri 
can prices.

While it is true that many of the Japanese importers will have to pay sub 
stantial dumping duties when the recent entries are reviewed ten or eleven 
months from now, in the meantime there is extreme hardship on the American 
manufacturers. Many of our traditional customers have no choice but to purchase 
the less expensive imports.

There are obviously many reasons why an importer may choose to sell at .less 
than fair value—establishing a market, obtaining currency, covering fixed costs, 
to name a few. Only a prompt assessment of extra duties can discourage such 
dumping by obviating whatever advantage the importer sees in these LTFV 
sales. The current low bonds and year long wait for imposition of dumping duties 
are not fulfilling the purposes of the Act and are resulting in great market ero 
sion for EMMA members.

For these reasons we respectfully request that the Committee recommend that 
more funding and manpower be allocated to the Customs Service to ensure

1 See exhibit A for a listing of the member companies and their addresses. 
« Investigation No. AA 1921-130 (T.C. Publication 629).
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the timely assessment of dumping duties. Our comments are not meant to dis 
parage the Customs personnel handling expanded metal. They have been ex 
tremely helpful in supplying guidance and information. However, additional 
resources must be employed in implementing the Antidumping Act if is to be at 
all effective.

Very truly yours, 

Enclosures.
BBOCK R. LANDBY.

EMMA MEMBER FIRMS

Acker Industries, Inc. 
300 North Wewoka 
Wewoka, Okla. 74884
Alabama Metal Industries Corp. 
P.O. Box 3928 
Birmingham, Ala. 35208
Chandler Expanded Metals Corp. 
Route 2, Box 70B 
Chandler, Okla. 74834
Coastal Expanded Metal Co., Inc. 
P.O. Box 9797 
Greensboro, N.C. 27408
Diamond Perforrated Metals, Inc. 
P.O. Box 232 
Gardena, Calif. 90248
Exmet Corp.
355 Hanover Street
Bridgeport, Conn. 06605

Keene Corp.
Building Products Division
Box 1468
Parkersburg, W. Va. 26101
Medalist Redi-Bolt
5334 Indianapolis Boulevard
East Chicago, Ind. 46312
Metalex Corp. 
Box 399 
Libertyville, 111. 60048
Niles Expanded Metals 
310 North Pleasant Avenue 
Niles, Ohio 44446
Spantek, Inc.
1900 South Second Street
Hopkins, Minn. 55343
Wheeling Corrugating Co. 
1134 Market Street 
Wheeling, W. Va. 26003

WASHINGTON, D.C., November 21,1977. 
Hon. CHARLES VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, Washing 

ton, D.C.
DEAR MR. VANIK : This letter is written in behalf of our client, General Glass 

Imports, Inc., of New Rochelle, New York.
General Glass is an importer of sheet glass from Romania and other countries.
Romanian sheet glass was the subject of a recent investigation conducted 

under the Antidumping Act of 1921. The investigation resulted in a tentative 
determination of sales at less than fair value, but the competing domestic 
industry was determined not to have been injured or to be likely to suffer injury 
in the future.

The fact that alleged less than fair value sales of sheet glass from Romania 
was adjudicated not to be a source of injury to a domestic industry was grat 
ifying to our client, but not sufficiently to overcome the effect of tremendous 
business disruption and dislocation, lost profits, and large expenses visited 
upon General Glass.

There are two basic reasons which caused General Glass to suffer these con 
sequences. These are, first, the treatment of state-controlled economy country 
constructed values by the Treasury Department, and second, the bonding 
requirements applicable to importations following a tentative determination of 
sales at less than fair value.

1. FOREIGN MARKET VALUE OP STATE-CONTROLLED ECONOMY COUNTRY MERCHANDISE

Section 164 (c) of the Antidumping Act, as amended by the Trade Act of 1974, 
requires the Secretary of the Treasury to resort to third country home market 
prices or constructed values to determine foreign market value if the "economy 
of the country from which the merchandise is exported is state-controlled to an 
extent that the sales of such merchandise ... do not permit a determination of 
foreign market value. . . ." [Emphasis added.]
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General Glass, in cooperation with the Romanian exporter, presented evidence 

to the Treasury Department to demonstrate the reliability of a determination of 
foreign market value based upon either sales to third countries or constructed 
home market values. These proofs took the position that the Secretary was not 
required to make a specific finding, based on the facts presented, regarding the 
extt nt of state control vis-a-vis the possibility of a foreign market value deter 
mination. Treasury maintained that the Congress, in enacting section 164 (b), 
manifested the intention that costs incurred in or by non-market economy 
countries, no matter how calculated or determined, were to be disregarded.

We submit that the phrase "to the extent" in section 164(b) shows a different 
intention; that the Secretary must examine the facts of each case and must, 
when reasonable, determine foreign market value based upon export prices or 
constructed values in the country of exportation.

The Treasury's rigid disregard of the facts presented in the Romanian sheet 
glass case inevitably resulted in a tentative determination of sales at less than 
fair value since the product upon which foreign market value was determined 
was superior to and dissimilar from Romanian sheet glass in virtually every 
respect except nomenclature.

The less than fair value determination was followed by an injury investigation 
in the International Trade Commission, the outcome of which was mentioned 
above. We believe that the entire injury proceeding could have been avoided but 
for the rigid application of section 164(b), an application which defeats the 
aims of effective and expeditious action under the Antidumping Act

The foregoing suggests that importers and foreign exporters, along with 
American producers, have a substantial interest in efficient and expeditious 
action under the Antidumping Act. An example of the importance of that interest 
is discussed below.

2. THE BONDING BEQUIBEMENT

We have seen that Treasury's application of section 164(b) has resulted in 
potentially avoidable less than fair value determinations, at least in the case 
under discussion. The tentative determination brought section 167 of the Anti 
dumping Act, requiring the posting of bonds equal to the estimated value of 
merchandise subject to the notice withholding appraisement, into operation.

Like General Glass, many importers are small businessmen. The practical effect 
of section 167 is to put them out of business during the pendency of the injury 
phase and for months thereafter. They cannot afford the risk of losing the injury 
phase, and so can neither import nor reorder until the injury phase has ended.

Obviously, this interim "remedy" is too severe. We respectfully suggest that a 
bond in an amount equal to the potential antidumping duties themselves is more 
than adequate. A presumption of innocence until proven guilty would be even 
better.

In behalf of General Glass we respectfully request that the Subcommittee on 
Trade address itself to the issues raised in this letter. In the one case, the 
interpretation of section 164(b), we believe that clarification, not legislation, is 
all that is required. In the case of section 167, we request that an amendment 
of the statute be considered. 

Very truly yours,
RIVKIN SHEEMAN AND LEVY, 
JOSEPH S. KAPLAN.

STATEMENT OF NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION
The National Machine Tool Builders' Association (NMTBA) is a national 

trade association with 400 members accounting for about 90 percent of the United 
States' machine tool production. Most of the member companies are small busi 
nesses. Over 70 percent of these companies have less than 250 employees. The 
entire industry has approximately 86,000 employees.

We are grateful for this opportunity to present the machine tool industry's 
views on the operation and effectiveness of the antidumping laws.

NMTBA has previously testified before this Subcommittee on the U.S. foreign 
trade deficit and its implications for domestic machine tool builders and their 
employees. Our testimony of November 4 demonstrates NMTBA's growing con 
cern with the skyrocketing trend of machine tool imports. The foreign share of 
the U.S. machine tool market was only 7.1 percent on 1939, and it fell to as low 
as 5 percent in the mid-1960's. By 1967, however, it had grown to 12 percent, and
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today imports constitute over 21 percent of the U.S. market. As a result of this 
dramatic increase in imports, which has been led by Germany and Japan, the 
U.S. machine tool balance of trade surplus has declined from an average of 5-to-l 
fifteen years ago to approximately 1-to-l today, and the metalcutting trade bal 
ance has already gone into the red. If this downward trend continues—as we fear 
it will, due to a predicted slow economic growth in Japan and Europe—it is likely 
that the total American machine tool industry surplus will almost disappear 
next year and, for the first time ever in our industry, there will be a negative 
balance in 1979—perhaps as high as 25 percent.

On the other side of the balance of trade equation, the prognosis for U.S. 
exports is equally alarming. Although the world machine tool market has been 
growing steadily and the dollar volume of U.S. exports has generally been rising, 
American exports of machine tools as a percentage of all world machine tool 
exports have been falling. In 1964, 21 percent of the world's machine tool exports 
were produced in the United States. That share has fallen to 9.5 percent today, 
representing a 55 percent loss in America's share of the world machine tool 
exports market in only 12 years.

In summary, our share of the U.S. market has declined from 95 percent to 79 
percent over the last twelve years, while, at the same time, our share of the 
world's export market has fallen from 21 percent to 9.5 percent. As a result, the 
U.S. share of the world's total machine tool output has declined 50 percent in 
twelve years, and our industry is about to face its first trade deficit.

Over the years, the American machine tool industry has steadfastly remained 
an outspoken advocate of free trade. In the past, as well as today, we have sup 
ported the principle of free, open and fair competition among all the world's 
machine tool builders. Our problem, however, is not free trade. It is unfair trade. 
As the Japanese and European economies continue to expand at a slow rate, 
the export pressure will continue. These governments will continue to refund 
value added ta^jg; maintain direct subsidies and export promotion subsidies, 
finance the forking capital needs of their exporters at preferential rates, bail out 
bankrupt builders and maintain other aid, direct as well as indirect, which 
amountj to subsidies for foreign industries.

A(£anst this background of continued predatory export policies, our industry 
believes that vigorous enforcement of the antidumping laws is essential to insure 
'the maintenance of a free trade economy. To the extent that the Antidumping 
Act is designed to deter and penalize those who engage in predatory and other 
anticompetitive practices in international trade, that Act should constitute an 
effective tool in preserving the goal of free and open trade. However, there appear 
to be aspects of the Act, especially in its administrative regulations, in which a 
significant gap exists between the intention of the law and the actual administra 
tion and enforcement of the law. In discussing these aspects and recommending 
changes, we speak not as an industry which has utilized the antidumping laws 
in the past but as one which has seen a steady increase of imports and now 
realizes that the long-term impact of these imports on our domestic market could 
be ruinous.

We speak also as an industry composed primarily of small companies which 
individually lack the expertise and financial resources to pursue the cumbersome, 
expensive and time-consuming procedures under our present trade laws and 
administrative practices. The machine tool industry, like the steel industry, is 
vital to America's economic and military strength, yet the industry's traditional 
leadership may be seriously eroded unless the remedies against unfair trade 
practices are as easily available to the small businessman as to the giant 
corporation.

We believe that a sensible approach to an effective realization of the goals of 
the antidumping laws is S. 2317, introduced last week by Senator Heinz, which 
would amend the Antidumping Act of 1921, the Trade Act of 1974 and the Tariff 
Act of 1930 to improve certain procedures relating to unfair foreign trade prac 
tices. The bill's cosponsors, Senator Randolph, Bayh, Percy, Glenn, Metzen- 
baum, Anderson, Stevenson, Moynihan, DeConcini, Schweiker, Hatch and Alien, 
symbolize the nonpartisan support—support across the ideological spectrum— 
which exists in this country for a strengthening of our trade statutes to insure 
that they achieve their original goals.

S. 2317 provides five significant procedural amendments to the Antidumping Act 
of 1921, as amended, 19 U.S.C. § 160 et seq., which are designed to streamline 
investigatory procedures and mandate a more effective imposition of penalties.

First, the bill would amend section 208 of the Antidumping Act, 19 U.S.C. § 167, 
to change the handling of the imposition of duties. As the Act and its regulations

99-627 O - 78 - 11
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provide now, after an initial finding of dumping is made by the Secretary of 
Treasury as provided in section 201, 19 U.S.C. § 160, an importer is required to 
post a bond to cover the imposition of prospective duties. The bill would require 
the importer to pay in escrow the full amount of estimated dumping duties, pend 
ing a final determination of less than fair value sales. If, upon final determination, 
the finding is not upheld, the amount of dumping duty paid in escrow would be 
returned with interest from the date on which the duty was paid. Interest rates 
would be paid at the annual rate in effect on the date on which such duty was 
paid, as established under section 6621 of the Internal Revenue Code. By signif 
icantly increasing the financial burden on the importer, this amendment would 
serve as an effective deterrent to violations of the Act.

Second, the Bill would significantly streamline and expedite Section 209 of the 
Antidumping Act, 19 U.S.C. § 168, by providing that after the Secretary of Treas 
ury makes a final determination of dumping, an across-the-board assessment of 
duties would follow, based on the fair value data compiled during the Treasury 
Department's dumping investigation be conducted, rather than utilizing the 
current system of case-by-case assessment based on new figures. This would 
significantly reduce the time lag in antidumping determinations.

Third, the bill would amend section 201 of the Act, 19 U.S.C. § 160, to expedite 
the two-stage investigatory process currently mandated by the Act by providing 
that the International Trade Commission's (ITC) three-month injury investiga 
tion would run concurrently with, rather than follow, the Treasury Department's 
three-month determination of sales at less than fair value.1 This would cut three 
months off the current 13-month investigatory process.

A simultaneous determination of findings at less than fair value and injury 
might aid foreign as well as domestic manufacturers. The inequities under the 
current system are clear: A finding of sales at less than fair value may be made 
under the Act, even though there may be no injury, and the withholding of 
appraisement and bond requirements can impose substantial casts on an importer. 
Simultaneous resolution of these questions would result inHEftteumposition of 
penalties only if domestic sales at less than fair value have causeo'cr are likely 
to cause injury to the relevant U.S. industry. Moreover, the domestic industry 
would welcome any amendment which would expedite the process ancT^rovide 
quicker enforcement and relief. «,

Fourth, the bill would further streamline procedures under the Act by eliminate 
ing the possibility of interim referral to the ITC during the six-month Treasury - 
Department investigatory process.

Lastly, the bill would amend the Act to require the Treasury Department to 
submit to Congress an annual report regarding the status of its actions to enforce 
the Act.

In addition to amending the Antidumping Act, S. 2317 contains several proposed 
amendments to other trade statutes:

It would amend Section 203 of the Trade Act of 1974, 19 U.S.C. § 2253, to pro 
vide for a two-House Congressional override of the President's decision to revise 
or revoke an earlier decision. In addition, it would permit a Presidential re- 
determination only once every twelve months, and it would provide that the 
Presidential determination must be made within 30 days of receipt of the required 
advice from the ITC and the Departments of Labor and Commerce.

It would amend Section 301 of the Trade Act of 1974, 19 U.S.C. § 2411, relating 
to foreign import restrictions and export subsidies, to provide that the Special 
Representative for Trade Negotiations must initiate an investigation within 45 
days after the filing of a complaint, complete the investigation and transmit to 
the President its determination and recommendations within six months there 
after, and, at the request of any interested party, commence hearings reviewing 
its determination within 45 days of receipt of determination. Section 301 currently 
contains no time limitations.

It would amend Section 303 of the Tariff Act of 1930,19 U.S.C. § 1303, relating 
to countervailing duties, to provide that the Secretary of Treasury must initiate 
an investigation within 30 days of receipt of a complaint or petition.

1 Several commentators have recommended simultaneous determination of the dumping 
and Injury questions. See, e.g., Myerson, "A Review of Current Antidumping Procedures : 
United States Law and the Case of Japan," 15 Oolum. J. Transnat'l L. 167, 194 (1976). 
Moreover, Article VI of the General Agreement on Tariffs and Trade (GATT) provides 
for simultaneous consideration of these questions. See Agreement on Implementation 
of Article VI of GATT, opened for signature June 30, 1967, 19 U.S.T. 4338, T.I.A.S. No. 
6431, art. 5(b).
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It would amend Section 33T of the Tariff Act of 1930, 19 U.S.C. § 1337, relating 
to unfair methods of competition, to provide that an investigation must be com 
menced within 30 days of receipt of a complaint.

These procedural reforms of the trade acts, which would streamline the present 
processes for consideration of complaints and provide more effective penalties, 
represent an aggressive approach which is needed to maintain the free trade 
system while aggressively—and fairly—preventing unfair trade practices with 
out violating due process considerations. By providing quicker relief for domestic 
industries and stiffer penalties for dumping, S. 2317 should strengthen our trade 
laws and establish stronger deterrents to dumping.

While S. 2317 represents an important start, we feel that this Subcommittee 
should study other aspects of the antidumping laws as well as in order to effec 
tuate further improvements. For example, we believe, as we have indicated, that 
the average machine tool builder—or other small businessman—generally lacks 
the necessary resources to meet the threshold statutory requirements to initiate 
a dumping investigation. A single reading of 19 C.F.R. §153.27 (1977), which 
contains the nature of the information required to allege a colorable charge of 
dumping, would be sufficient to discourage most small and medium-sized business 
firms from utilizing the Antidumping Act, even though they may be victims of 
unfair foreign trade practices. Moreover, some of the information required by 
§ 153.27, such as evidence of home market price, discounts, freight costs and other 
aspects of the terms and conditions of private contracts to which domestic sellers 
are not a party, virtually obligate a businessman seeking to bring an antidumping 
complaint to hire overseas detectives to pry into foreign competitors' confidential 
business information.

NMTBA urges this Subcommittee to consider a remedy which would lessen, or 
perhaps eliminate altogether, the heavy burden imposed on a domestic company 
to persuade theJTreasury Department to open an investigation. For example, one 
method to eliiainate the burden altogether would be to provide statutory guide 
lines, perhaps keyed to reference prices or market share fluctuation, which would 
automatically require a Treasury Department investigation if the relevant in- 
dicfttors suggested that certain goods were being dumped on the U.S. market. "We 
4/3 not mean to suggest that this system would necessarily have to be the exclu- 

/sive procedure necessary to initiate an investigation; it might well complement 
other alternative mechanisms. But by maintaining current data on key indicators, 
this "early warning" system would help to reduce the lag time between a suspicion 
of dumping and the accumulation of the detailed and sometimes hard-to-obtain 
facts necessary to make a dumping determination.

Another area we urge this Subcommittee to explore concerns the timing of the 
assessment of duties after a dumping finding has been made. S. 2317 addresses the 
financial aspects of these duties, but consideration should also be given to the long 
delay between entry of dumped goods into the U.S. market and the ultimate 
assessment of dumping duties. At present, the initiation of a dumping investiga 
tion merely serves as a signal to the foreign violator to import as many goods as 
possible into the United States before an adverse determination is made. As a 
result, imports which enter the United States after a dumping investigation has 
begun but before a final determination has been made ordinarily escape dumping 
duties even if they are sold at less than fair value. We urge this Subcommittee 
to explore a remedy which would deter foreign competitors from importing prod 
ucts at less than fair value while a dumping proceeding is under way.

A third area we urge this Subcommittee to explore more thoroughly is the 
assessment of penalties for violations of the Antidumping Act. Again, S. 2317 
constitutes a start, but consideration should be given to other alternatives, includ 
ing more severe penalties for second violations.

The injury determination made by the International Trade Commission should 
also be re-examined to determine whether a lower burden of proof should be 
required to prevail on a finding of injury. We realize that the ITC's injury deter 
mination turns on the facts and circumstances of each indvidual case, but we 
urge this Subcommittee to explore possible statutory provisions that would, for 
example, establish certain rebuttable presumptions in favor of injury, on the 
basis of such factors as a declining market share by domestic industry, price 
depression or suppression, reduced profits, high unemployment, excess capacity, 
or other factors.

Although we have urged a lessening of the burden on a domestic firm to initiate 
a dumping investigation, we strongly urge this Committee to investigate the 
possibility of allowing more participaton by the domestic industry once an inves-
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tigation has been initiated. We recognize that much of the information collected 
by the Treasury Department is confidential business data, but at the same time 
some type of "sunshine" procedures should be promulgated in order to allow the 
domestic industry to monitor the course of an investigation. Leaving the 
domestic industry out in the dark in this day of procedural safeguarding invites 
an unwarranted spector of political influence.

Lastly, we urge the Congress to take a very hard look at exploring other 
means of aiding domestic industry besides reform of the antidumping laws. In 
this respect, we note that most of the senators who joined Senator Heinz in 
introducing S. 2317 also joined Senator Bayh in cosponsoring S. 2318, which 
addresses the other side of the import coin by amending the 1933 "Buy American" 
Act to stimulate more governmental purchasers of domestic articles. Although 
S. 2318 is not directly related to the operation and enforcement of the antidump 
ing laws (and has been referred to the Senate Governmental Affairs Committee), 
it would insure that public funds are not used to purchase foreign products sold 
in the U.S. at less than fair value prices.

For example, we have been advised that the Department of Defense is seriously 
contemplating awarding a subcontract for a turnkey machine tool project for the 
production of a key component of a major new U.S. weapons system to a Japa 
nese firm, which has underbid the leading U.S. firm by at least $1 million. If DOD 
does, in fact, award this subcontract to Japan, it will mean that an agency of the 
U.S. Government will have used taxpayers' funds to export jobs to another 
country. It will mean that the Defense Department will have hindered the 
ability of the U.S. machine tool industry to remain strong and capable of pro 
viding the machinery necessary to our nation's defense in a national emerg 
ency. Lastly, it will mean that Japan will have received all of the top-secret 
drawings, specifications and other technology necessary for the production of a 
major new U.S. weapons system. The wisdom of such a decisiofl^ecapes us.

S. 2318 would amend sections 1 and 2 of Title III of the "Buy American" Act 
(41 U.S.C. §§ lOa and lOc) as follows :

The bill would extend the Act to apply to any contract, more than half of 
which is financed by federal appropriations, subsidies, loans, grants, or loans 
which are federally insured or guaranted. It thus expands the preesnt statute,, 
to include state and local governmenta lagencies which receive more than half "• 
of their funding from the federal government.

The bill would set a statutory definition for a domestically manufactured 
product. The product would be deemed to be produced in the United States if 
the cost of the components which are mined, produced or manufactured in the 
United States exceeds 75 percent of the cost of all the components.

The bill would establish a preference floor of 15 percent and a ceiling of 50 
percent of the value of the contract for articles, material or supplies mined, pro 
duced or manufactured in the United States. In short, this bill will directly aid 
domestic industries which may be the victims of unfair foreign trade practices.

We urge the Congress to explore S. 2318 and other alternative measures which 
would complement the Antidumping Act and protect American businesses and 
their employees from being victimized by foreign unfair trade practices.

We appreciate this opportunity to state our industry's concern on this matter 
of vital imporatnce. We are hopeful that this Subcommittee will—by exercising 
its legislative or oversight function, or both—insure that the administration of 
the Antidumping Act and other "fair trade" statutes does not require the demise 
or serious and permanent debilitation of important American industries—and 
widespread layoffs of their workers—before curative and corrective measures are 
employed.

STATEMENT OF THE UNITED STATES FASTENER MANUFACTURING GROUP
SUMMARY

The statement recommends an amendment to close a loophole in the Antidump 
ing Act. That loophole permits raw materials to be dumped by one foreign coun 
try in another foreign country where the materials are converted for shipment 
to the United States market.

STATEMENT

The United States Fastener Manufacturing Group wishes to bring to the Com 
mittee's attention a particular dumping practice that can be harmful to American
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industries, but which cannot be remedied by the existing provisions of the Anti 
dumping Act.

This practice involves the dumping of raw materials by Country A into Country 
B, where they are converted to finished products exported to the United States. 
In that way, manufacturers in Country B are able to obtain raw materials at a 
lower cost than they could in the absence of such dumping. This enables them to 
charge a lower price on sales of the finished products in the United States market 
in competition with the same kind of products made by American manufacturers.
Taiwanese fasteners a conduit for Japanese dumping of wire rod

Evidence of this practice was elicited in hearings before the International 
Trade Commission held on September 29 and 30, 1977, in an escape clause case 
involving bolts, nuts and large screws (Investigation No. TA-201-27). A witness 
representing the fastener industry of Taiwan stated that Japanese mills were 
selling low-carbon steel wire rod (the raw material for most fastener manufac 
turing) to Taiwanese fastener manufacturers at about 11 cents per pound, CIP 
Taiwan. Earlier a witness for the American industry presented evidence that 
Japanese mills were selling low-carbon wire rod for consumption in Japan at an 
ex mill price of about 13 cents per pound. It is apparent, then, that the wire rod 
price to Taiwan is a dumping price.

Since a substantial proportion of the fasteners produced in Taiwan are shipped 
to the United States, the net effect is that Taiwanese fasteners represent a con 
duit for the dumping of Japanese wide rod in the United States. The principal 
impact of that udmping practice, however, is on the American fastener producers.1
Loophole in the Antidumping Act

The Antidumping Act does not provide a remedy for the dumping practice de 
scribed above. Oddly enough, section 201 (a) of the Act is written in terms of a 
determination:

"That a class or kind of foreign merchandise is being, or is likely to be, sold in 
the United/States or elsewhere at less than its fair value ..."

We do not know why the phrase "or elsewhere" was included. At first blush it 
suggests that the situation described herein is covered by the Act. However, the 
technical provisions of the Act require the price of the imported article (the Tai- 
w'anese fasteners) to be compared with the price of such fasteners sold for con 
sumption in the home market (Taiwan) or in third-country markets (or with 
their constructed value where appropriate). Whether the Japanese steel wire 
rod is being sold in Taiwan at a dumping price is immaterial. As a result, this 
type of dumping can be practiced with impunity because of this loophole in the 
Antidumping Act.
Suggested amendment

We believe that this type of third-country dumping of raw materials to be 
sold in the United States in converted form is an unfair trade practice. We urge 
the Committee to amend the Antidumping Act to provide an effective remedy 
against it. A closely analogous precedent for dealing with such converted products 
appears in the Countervailing Duty Law (19 USC 1303). Some of the language in 
tnat law could appropriately be added to the first sentence in section 201 (a) of 
the Antidumping Act (19 USC 160(a)), as follows:

"Whenever the Secretary of the Treasury (hereinafter called the "Secretary") 
determines that a class or kind of foreign merchandise is being, or is likely to be, 
sold in the United States or elsewhere at less than its fair value, whether the same 
shall T>e imported directly from, the country of production or otherwise, and 
whether such article or merchandise is imported in the same condition as when 
exported from the country of production or has oeen changed in condition by 
manufacture or otherwise, he shall so advise the United States International 
Trade Commission (hereinafter called the "Commission"), and the Commission 
shall determine within three months thereafter whether an industry in the United 
States is being or is likely to be injured, or is prevented from being established, 
by reason of the importation of such merchandise into the United States." (The 
suggested new material is italicized.)

Conforming amendments would, of course, have to be made in the more tech 
nical provisions of the Act.

We hope the foregoing will prove useful to the Subcommittee in its considera 
tion of "the adequacy of the existing statute to deal with the problems of unfair 
import pricing practices."

1 It should also be noted that there Is no wire rod production In Taiwan.
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The United States Fastener Manufacturing Group is an ad hoc committee 

of 29 companies, formed to pursue avenues of relief for the American industrial 
fastener industry which is heavily impacted by imports. The Group's membership 
accounts for the majority of steel nuts, bolts and large screws produced in the 
United States. The Chairman of the Group is Mr. W. Tom ZurSchmiede, Jr., Presi 
dent of Federal Screw Works in Detroit, Michigan. A membership list is attached.

U.S. FASTENEB MANUFACTURING GROUP MEMBERSHIP LIST
Alpha Bolt Co., 1524 B. 14 Mile Rd., 

Madison Heights, Mich. 48071.
Armco Steel Corp., 7000 Roberts Street, 

Kansas City, Mo. 64125.
Atlas Bolt & Screw, 1130 Ivanhoe Road, 

Cleveland, Ohio 44193.
Bethlehem Steel Corp., Bethlehem, Pa. 

18016.
Jos. Dyson & Sons, Inc., 33300 Lakeland 

Blvd. Bastlake, Ohio 44094.
Esna Division/Amerace Corp., 2330 

Vauxhall Road, Union, N.J. 07083.
Everlock Detroit, A Microdot Co., 433 

Stephenson Highway, Troy, Mich. 
48084.

Fastener Systems, 25801 Richmond Rd., 
Cleveland, Ohio 44146.

Federal Screw Works, 3401 Martin Ave 
nue, Detroit, Mich. 48210.

Ferry Cap & Set Screw Co., 2150 Scran- 
ton Road, Cleveland, Ohio 44113.

E. W. Ferry Screw Products Co., 5240 
Smith Road, Cleveland, Ohio 44142.

Gripco Fastener Division of Mite Corp., 
Ill E. Broad Street, South Whitley, 
Ind. 46787.

Huck Manufacturing Co., Waco Divi 
sion, P.O. Box 8117, 8001 Imperial 
Drive, Waco, Tex. 76710.

Lake Erie Screw Corp., 13001 Athens 
Avenue, Lakewood, Ohio 44107.

The Lamson & Sessions Co., Bond 
Court, 1300 East Ninth Street, Cleve 
land, Ohio 44114.

Lewis Bolt & Nut Co., 504 Malcolm 
Avenue, S.E., Minneapolis, Minn. 
55414.

MSP Industries Corp., Subsidiary of
W. R. 'Grace & Co., Michigan Screw
Products Division, 6400 East Eleven
Mile Road, Center Line, Mich. 48015. 

MacLean-Fogg Co., 1000 Allanson Road,
Mundelein, 111. 60060. 

Mid-West Fabricating Co., West Bent
Bolt Division, 8623 Dice Road, Santa
Fe Springs, Calif. 90670. 

Modulus Corp., Suite 400, 100 North
Main Street, Chagrin Falls, Ohio
44022. 

National Lock Fasteners, Division of
Keystone Consolidated Industries,
Inc., 4500 Kishwaukee Street, Rock- 
ford, 111. 61101. 

National Machinery Co., Tiffin, Ohio
44683. 

R. E. C. Corp., 2 Sheraton Plaza, New
Rochelle, N.Y. 10801. 

Ring Screw Works, 31550 Stephenson
Hwy., Madison Heights, Mich. 48071. 

Russell, Burdsall & Ward, Inc., 8100
Tyler Blvd. Mentor, Ohio 44060. 

Standard Pressed Steel Co., Bensen-
East, Jenkintown, Pa. 19046. 

Townsend Division of Textron, Inc.,
1015 Seventh Avenue, P.O. Box 370,
Beaver Falls, Pa. 15010. 

Wyandotte Industries Inc., 4625 13th
Street, Wyandotte, Mich. 48192. 

Zelda Fastener Co., Inc., P.O. Box 517,
2175 W. Maple Road, Walled Lake,
Mich. 48088.
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Protecting American Steel... 
...Helping Victims of Trade

ATaxing Look at Lobbying
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TRADE REPORT

The Anti-Dumping Laws— 
Rx for the Steel Industry?

Caught between rising demands to protect the steelmakers and its own commitment 
to free trade, the Administration is turning to a strategy that is fraught with risks.

BY ROBERT J. SAMUELSON

The Carter Administration has stumbled 
across a new antidote for the steel blues: 
the anti-dumping law.

Caught between rising demands to 
protect the steel industry from cheap im 
ports and its own rhetorical commitment 
to free trade, Administration officials— 
from President Carter on down—are ad 
vising steel executives to look for relief 
under the anti-dumping statute. And, 
interestingly, the industry seems willing 
tc go along.

It almost seems too good to be true— 
and it may be.

Examined closely, aggressive applica 
tion of the anti-dumping law to steel im 
ports seems to involve most, or all, of the 
risks of other protectionist devices, 
including a speedup of domestic inflation 
and retaliation by foreign trading 
partners.

Moreover, the mere prospect of steep 
anti-dumping duties against most Euro 
pean and Japanese steel—a possibility in 
the next six months or year—could build 
pressure for more formal regulation of 
the world steel trade, anything from a 
legalized cartel (which the Administra 
tion says it opposes) to a set of com 
monly accepted ground rules specifying 
when countries would be allowed to im 
pose restrictions against imports.

The basic economic and political 
pressures for such an accommodation re 
main awesome. The world steel industry 
today is a case of too much supply—steel 
mills—chasing too little demand. And, 
unless the world recovery accelerates 
more rapidly than anticipated, the situa 
tion may remain that way until at least the 
early 1980s. (For background, see Vol. 9, 
No. 23. p. 862.)

The new consensus on how to defend 
against cheap imports and remain loyal 
to free trade emerged after a four-hour

White House meeting Oct. 13. President 
Carter lectured steel executives, union 
leaders, and interested Members of Con 
gress on the evils of protectionism.

"It's an erroneous thing to present to 
the American people that there is a 
simplistic, quick, painless solution to the 
steel industry's problems—and that is to 
erect trade barriers around our country 
and not to let foreign steel come into the 
nation," Carter said.

But, at the same time, the President 
declared that "free trade has got to be fair 
trade*1 and told the group that the Admin 
istration would "vigorously" enforce the 
anti-dumping law. Normally, this law is 
intended to prevent exporters from 
selling products more cheaply abroad 
than they do at home. In a press confer 
ence afterward, steel executives said that 
they, too, preferred anti-dumping relief 
to formal import restrictions—a reversal 
of a previous stance.
APPEALING SOLUTION

Superficially, the appeal of anti 
dumping is undeniable. American pro 
ducers agree to compete as long as foreign 
exporters agree to sell at "fair" prices. In 
turn, the Administration avoids both a 
bruising battle in Congress over steel im 
port restrictions and the discomfort of 
trying to negotiate with affected trading 
partners, primarily the European Com 
munity and Japan. Last year, the steel im 
port bill totaled S4.0 billion, representing 
about 14 per cent of U.S. shipments. 
About three-fourths of the 14.3 million 
tons came from Europe and Japan.

But. in practice, anti-dumping's appeal 
may tarnish.

If the steel producers have suddenly 
warmed to the anti-dumping law—an 
avenue of relief they long condemned as 
cumbersome—it's because the Treasury 
Department is using a new standard for 
determining dumping charges. In a case

decided early this month, that standard 
resulted in a tentative decision to slap 
anti-dumping duties of about 32 per cent 
on nearly $200 million worth of Japanese 
carbon steel plate.

If the same standard is applied against 
other imports, there's a good chance that 
the steel industry would receive more, not 
less, protection than would be possible 
under any quota system likely to be 
negotiated.

Such protection, of course, would 
provide more room for price increases- 
something the companies feel they des 
perately need. In the first h'Ufof 1977, for 
example, steel companies avenged only 
slightly more than one cent of after-tax 
profits on every SI worth of salesr^ln 
1976, the average for all manufacturing, 
companies was about five cents. But > 
Administration economists have resisted 
import restrictions precisely because they 
might be inflationary.

Not surprisingly, a number of steel 
companies arc reported to be preparing 
additional dumping complaints. U.S. 
Steel Corp. already has filed a complaint 
against almost all remaining Japanese 
steel, which Treasury has agreed to in 
vestigate; five American firms have filed a 
complaint against Japanese and Indian 
producers of steel wire strand; and other 
complaints are expected soon against 
European companies.

"When those are filed, there is going to 
be an outcry in Europe. They're going to 
scream like stuck pigs," says one U.S. of 
ficial.

Finally, there is one more potential 
problem with the anti-dumping strategy: 
not everyone believes that Treasury's 
measure of "fair" prices is, in fact, "fair." 
Specifically, Japan contends that the 
1974 amendments to the U.S. anti 
dumping law violate the international 
dumping code. The Japanese are ex 
pected to complain formally to the G ATT
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(General Agreement on Tariffs and 
Trade) secretariat later this month, and, 
if the Japanese interpretation is upheld, 
there could >ef retaliation against 
American exports.

The Japanese retaliation could equal 
the darnage caused to their trade by the 
dumping duties, and, if heavy duties were 

,-applied to all Japanese and European 
steel, there could be a sizable trade 
collision—precisely what the Adminis 
tration says it wants to avoid. If, in these 
circumstances, the Administration 
altered dumping duties, it would be thrust 
back into the position of having done lit 
tle, or nothing, for the American steel in 
dustry.

In short, the steel problem hasn't been 
made to vanish miraculously, and 
whether the Administration has antici 
pated future problems is unclear.

Earlier this year, Robert S. Strauss, the 
President's Special Representative for 
Trade Negotiations, urged some steel 
companies to file anti-dumping petitions 
instead of complaining to him. There is 
some speculation that Strauss sees the 
threat of the dumping duties as leverage 
to push trade talks, either inside or out 
side the Geneva multilateral trade nego 
tiations.

Such bargaining would presumably 
lead to an agreement on steel, an over-all 
agreement on import "safeguards"—pro 
tective steps, such as quotas—that coun 
tries would be allowed to adopt when 
their domestic industries faced substan 
tial injury from imports, or both. One

U.S. concession in such bargaining could 
be changes in the controversial American 
dumping law.

But other officials say that the anti 
dumping strategy is mainly intended to 
"buy time" and that many of the implica 
tions—especially of the application of the 
new dumping standards mandated by the 
1974 Trade Act (88 Slat 1978)— haven't 
been thought through.

"There's a mass of straightening out as 
to how the dumping is going to work and 
how it fits in with over-all trade policy," 
said one official. He added that the anti 
dumping findings could have "disastrous 
implications" for the Europeans.

As for President Carter, he seems to 
have been only dimly aware of the dump 
ing law until recently. He told the White 
House meeting that the anti-dumping law 
hadn't been vigorously enforced. "I have 
not been aware of this derogation of duty 
until just this week. We're going to do 
something about it, but we need your 
help," he said.

STEEL'S PROBLEMS
The Administration's newfound infat 

uation with the dumping law emerges as 
the magnitude of the world steel in 
dustry's problems—and America's— 
have come into clearer focus. Steel mills 
are idle everywhere. In Japan, the in 
dustry is operating at only about 70 per 
cent of capacity, the U.S. industry at 
about 78 per cent, and the European at 60 
to 65 per cent.

That enormous surplus capacity has

President Carter has come underpressure 
jrom steel workers 10 protect themfrom 
cheap steel imports.

depressed prices and profits, caused lay 
offs and plant shutdowns, and spawned 
acrimonious charges that Japanese and 
European steelmakers are subsidizing ex 
ports abroad to maintain employment at 
home. In the last five months, imports as 
a percentage of total U.S. steel shipments 
have neared 20 per cent, up sharply from 
last year's 14 per cent.

In turn, the worldwide glut simply 
reflects the impact of the 1974-75 reces 
sion on steel demand and the inability of 
the sluggish recovery to restore produc 
tion. In particular, new iMustrial 
investment—normally accounting .'or 40 
to 50 per cent of steel demand—has 
lagged badly.

Nor is there any quick relief in sight. A 
-somber analysis by the Central In 
telligence Agency estimates that world 
steel demand (including net trade with 
Communist countries) could total S30 
million tons in 1980. That's only 7 per 
cent more than actual demand in 1973 
and less than the existing capacity of 600 
million tons. Yet, a number of pro 
ducers—particularly Japan and develop 
ing countries—are building new plantsas 
a result of decisions made during the 
1973-74 steel boom. By 1980, the CIA es 
timates capacity at a minimum of 638 
million and says it could be more.

Until recently, the Administration had 
ignored the industry's complaints, hoping
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that protectionist pressures would abate. 
In fact, they have done just the opposite. 
Facing persistently weak markets, com 
panies -have taken increasingly harsh 
measures to eliminate high-cost plants 
and increase their profits.

The resulting shutdowns and layoffs 
have coalesced congressional support for 
steel. "We're like a sleeping giant which 
has got a hell of a lot of potential... if 
people don't pay attention," says Rep. 
Charles J. Carney, D-Ohio., who heads 
the Congressional Steel Caucus. The cau 
cus claims 140 members.

Carney's 19th District includes 
Campbell, Ohio, where the Youngstown 
Sheet and Tube Co. recently decided to 
close part of its mill, eliminating 5,000 
jobs. Other major shutdowns include 
Bethlehem Steel Corp.'s decision to cut 
back operations at Lackawanna, N.Y.. 
and Johnstown, Pa., involving a total of 
7,300 jobs, and the bankruptcy of Alan 
Wood Steel Co. in Pennsylvania with the 
loss of 2,300 jobs.

The Administration's early reluctance 
to assist the industry reflected a realiza 
tion that virtually anything it might do-

restrict imports, provide tax relief or 
relax pollution requirements—could 
backfire. These steps could increase infla 
tion, inflame relations with trading 
partners, and invite similar demands for 
help from other industries.

Publicly, Administration officials still 
voice the same concerns, but under the 
glare of layoffs and shutdowns, the Presi 
dent has tried to appear more sym 
pathetic. In late September, for example, 
he appointed Anthony M. Solomon, un 
dersecretary of the Treasury for mone 
tary affairs, to head an interagency group 
to examine ways to help the industry.

The industry itself has long offered a 
number of suggestions. Aside from the 
relaxation of antipollution require 
ments, it has pressed for tax relief. The 
two most important items involve the im 
mediate write-off of all investment in gov 
ernment-mandated pollution and safety 
equipment and a shortening of the depre 
ciation lives—now estimated to average 
about 18 years—on most basic steelmak- 
ing equipment. Both these measures 
would allow more of a company's invest 
ment spending to be deducted immedi 

ately as a business expense, rather than 
having those deductions stretched over a 
period of years.

Solomon says his group hopes to have 
proposals within six weeks, but isn't say 
ing much else. "We're going to be looking 
at the growth in value of investment that 
would be needed for modernization— 
what benefits that would bring the in 
dustry and the national economy," he 
said in an interview.
DUMPING LAW

Given the steel industry's preoccupa 
tion with imports, however, the Admin 
istration's enthusiasm for the anti 
dumping law represents its most signifi 
cant commitment. To understand why, it 
is necessary to examine the peculiarities 
of the dumping statute.

Normally, dumping occurs when a 
country sells a product more cheaply 
abroad than at home. Suppose, for exam 
ple, that a shoe firm sells a pair of shoes in 
its home country for $10, but sells the 
same pair for only $6 (after adjustment 
for transportation) abroad. That would 
be a clear case of dumping, and, under the

The Shape of the Steel
Production

Raw steel production, U.S.
(millions of metric tons)

Shipments
Finished steel shipments
(millions of net tons)

Shipments to Major Markets
(millions of net tons)

Automotive
Construction and contractors1 products
Containers and packaging
Industrial and electrical machinery and

equipment
Employment
Average number of employees (thousands)
Annual wages and salaries (billions)
Employment costs per hour worked

Financial
Net assets (billions)
Total revenue (billions)
Net income (millions)
Capital expenditures (billions)
Total dividends paid (millions)
Profit per dollar revenue (cents)
Per cent return on stockholders' equity

Pollution Control Expenditures
Water quality (millions)
Air quality (millions)

Foreign Trade
Imports, all products (millions of net tons)
Dollar value (billions)
Exports, all products (millions of net tons)
Dollar value (billions)

SOURCE:

Industry
1971
120.4

•87.0

17.5
13.6
7.2

7.5

487
$5.2
$6.26

$ 20.0
$ 20.4
$562
$ 1.4
$390.0

2.8;
4.3%

$ 73.4
$ 88.2

18.3
$2.6

2.8
$0.6

1972 
133.2

91.8

18.2
13.6
6.6

8.2

478
$5.8
$7.08

$ 20.5
$ 22.6
$775
$ 1.2
S402.0

3.4«
5.8%

$ 57.0
SI44.8

17.7
$2.8

2.9
$0.6

1973
150.8

II 1.4

23.2
17.2
7.8

9.7

509
$6.8
$7.68

$ 21.2
$ 28.9
$1,272
$ 1.4
$433.0

4.4;
9.3%

$34.7
$65.4

15.1
$2.8

4.1
$1.0

1974
145.7

109.5

18.9
17.6
8.2

9.7

512
$7.9
$9.08

$ 22.8
$ 38.2
$2.475
$ 2.1
$674.0

6.5;
17.1%

$106.9
$160.3

16.0
$5.1

5.8
$2.1

^1975
ITi>^

N

80.0

15.2
12.0
6.1

7.3

457
$7.4

$10.59

$ 25.1
$ 33.7
$1.595
$ 3.2
$658.0

4.7;
9.8%

$131.8
$321.3

12.0
$4.1

3.0
$1.9

1976
128.0

^
89:4

\.
^

21.4
12.0
6.9

7.9

454
$8.3

$11.74

$ 27.5
$ 36.5
$1.329
$ 3.3
$631.0

3.6;
7.7%

$158.7
$330.5

14.3
$4.0

2.7
$1.3

American Iron and Steel Institute

N
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rules of the GATT, the importing nation 
would be entitled to impose a $4 anti 
dumping duty on the pair of shoes. The 
theory is that a country may have a rela 
tively captive home market and could use 
profits from domestic sales to undercut 
foreign competitors. This would be con 
sidered unfair competition.

But the United States has gone a step 
further, and, in the opinion of Japan, a 
step beyond what is allowed by the 
GATT. The 1974 Trade Act says that if 
the exporting country is selling the ex 
ported item at below full costs in both the 
home and export market, Treasury is to 
disregard the standard dumping test— 
comparison of export and home prices— 
and rely instead on the so-called con 
structed value. This js an estimated cost, 
including an 8 per cent profit margin.

This second approach imposes a much 
tougher standard on importers, which— 
if accepted by Treasury—results in much 
higher dumping duties. And that is what 
the steel industry now expects.

The expectations stem from Treasury's 
favorable decision early this month on a 
dumping petition filed by the Gilmore 
Steel Corp., alleging the dumping of 
Japanese carbon steel plate steel in the 
United States. Treasury accepted 
Gilmore's allegation that the Japanese 
were selling the plates at below cost in 
Japan, and, consequently, resorted to a 
constructed valuer in determining the 
dumping duty-i'which averages about 32 
per cent. ..-

The 32 per cent measures the differ 
ence between the selling price in the 
United States and the constructed 
value—including the 8 per cent profit 
margin—of Japan's costs. As a practical 
matter, U.S. steelmakers say, Japanese 
firms have been discounting prices up to 
20 per cent below the prevailing prices of 
U.S. companies. In 1976, plate imports 
from Japan totaled £174 million.

Now, U.S. Steel Corp. has filed an anti 
dumping petition against most of the 
remaining Japanese imports, requesting 
dumping duties ranging from 26 percent 
to 47 per cent.

Processing of these complaints may 
take from nine months to a year, though 
the initial—and most important—deci 
sion could be made within six months. 
Treasury has six months to reach the in 
itial decision, but can extend that to nine 
months. If Treasury makes a tentative 
finding of dumping (such as it has already 
announced in the Gilmore case), it still 
has another three months for a final deci 
sion. Then the case is sent to the Interna- 
tion Trade Commission, which deter 
mines whether or not the industry has 
been "injured"—or faces a threat of 
injury—from the imports. If both these 
findings are positive, as they are expected

to be in the Gilmore case, then the dump 
ing duties would be assessed from the 
time of the initial, tentative decision. 
However, during the period between the 
tentative and final decision, bonds must 
be posted on imports to assure that the 
duties will be paid. In turn, that require 
ment could depress imports.
PRICING

That's the law—at least the U.S. law. 
Japan is likely to contend to the GATT 
that the constructed value calculations 
conflict with the international dumping 
code and that the United States must 
adhere to the traditional dumping defini 
tion, the comparison of export prices and 
domestic prices.

Whatever the law, the economics of 
dumping are another matter entirely. For 
there is no basic disagreement among 
steel analysts that Japanese production 
costs are significantly lower than 
American. For example, the Council on 
Wage and Price Stability recently esti 
mated the average cost of a ton of 
Japanese steel at $267. U.S. Steel—in its 
dumping petition—estimated the cost at 
$270. Against that, the council put the 
average American cost at $328, a differ 
ence of slightly more than $60. Trans 
portation costs and normal customs 
duties average $50 to $60, making the 
Japanese competitive at full cost. The 
charge is that they are selling at less than 
full cost.

The council attributed most of the 
Japanese price advantage to lower labor 
costs. In 1976, for example, U.S. labor 
costs were $12.22 an hour against Japan's 
$6.31 an hour, while U.S. worker pro- 
ductivity^-output per hour—was only 
slightly better, according to the council.

The most obvious way that the use of 
the constructed value inflates importers' 
costs is the application of the 8 per cent

Anthony M. Solomon, undersecretary of 
the Treasury jor monetary affairs, heads 
an interagency group thai is looking at 
ways to help the steel industry.

profit margin. This is simply an 8 per cent 
margin exceeding the importer's full costs 
of production that is added on before 
dumping duties are calculated. For 
steel—and many other low-profit indus 
tries—that's high. Most major U.S. steel 
firms are not making anything near 8 per 
cent. Consequently, if their prices were 
subjected to the constructed value test, 
they also would be found too low.

A more basic problem involves the re 
quirement that exporters cover their full 
cost of production. That would include 
all fixed costs (such as permanent 
overhead and the repayment of loans) 
and variable costs (such as material and 
energy expenses). Most economists argue 
that, during periods of slack demand, 
prices tend to be driven toward variable 
costs. A firm is better off selling slightly 
above Us variable costs than not selling at 
all, but, in effect, this competitive pricing 
is prohibited by the constructed value 
measure.

(A simple example makes clear why 
companies are sometimes better off sell 
ing at a loss as long as they cover variable 
costs. Suppose a firm's fixed costs are $4, 
variable costs are $6, and the normal sales 
price is $11. If the firm sells the product 
for $9, it will show a $1 loss. If it doesn't 
sell at all, it will show a $4 loss.)

The distinction is important in the steel 
industry. American firms have tradition 
ally attempted to cover their full costs of 
production, while European and 
Japanese firms have allowed prices to 
fluctuate according to demand—down 
when demand is slack, up when it's high. 
Thus, applying the constructed value for 
mula again has the practical effect of
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limiting price competition from abroad.
In the case of the Japanese steelmakers, 

there is one final upward bias in the con 
structed value exercise: the Japanese. 
Claiming that the cost information re 
quested by the U.S. government repre 
sented confidential private data, the 
Japanese steel firms refused to supply it. 
That not only prevented them from 
refuting the charges that their domestic 
prices are below costs, but, as a practical 
matter, meant that Treasury relied heav 
ily on the cost calculations of Gilmore in 
determining the constructed value. Logi- 

' cally, the U.S. company estimates are not 
likely to favor the Japanese. "

Compounding all this is the sheer 
technical complexity of determining ac 
tual Japanese cost data for specific 
steel products. Indeed, in its report, the 
Council on Wage and Price Stability 
hinted that the available data simply 
weren't sufficiently detailed to permit ac 
curate productrby-product estimates.

None of this means that the Japanese 
aren't selling at or below their full costs at 
both home and abroad (though it is un 
likely they are selling below variable 
costs). As one official put it, there are 
numerous instances "of deep, deep dis 
counting which are dumping by any 
definition, and something ought to be 
done." But the same official worries that 
the extra cushion provided by the con- 
structed-value dumping calculation 
would create an umbrella for price in 
creases by domestic steelmakers.

And, whatever the impact of the con 
structed value measure on the Japanese, 
it is likely to hit the Europeans harder, 
because their production costs are far 
higher. Indeed, the wage-price council's 
report indicated that basic production 
costs for steel in Europe—raw materials, 
labor and energy—are only about $10 a 
ton less than in the United States, in 
dicating that the transportation expenses 
of $30 to $40 probably more than offset 
the difference. Under the constructed 
value test, this amounts to almost con 
clusive evidence of dumping.
UNCERTAINTY

Against that background, it is hard 
to know what is in store for either the 
Administration or the steel industry. One 
major issue'facing the Solomon task force 
involves how much the government 
should promote investment in an in 
dustry where there is obvious worldwide 
over-investment. Stimulating that invest 
ment may not be an alternative to import 
restrictions—and, in fact, might conceiv 
ably result in more pressures in future 
years. For, with the high cost of new con 
struction, modernization projects don't 
necessarily create enough operating 
savings to offset these higher capital

Steel Production Capacity
(millions of raw metric tons)

Total
Major Developed Countries

United States
Japan
West Germany
France
Italy
United Kingdom
Canada 

Other Developed Countries
Belgium
Spain
Sweden
Australia
Oihtr 

Less Developed Countries
Brazil
Mexico
India
South Korea
Other

1976 
(tctiul)

595.0 
466.4 
147.0 
140.0 
63.3 
35.5 
34.1 
30.0 
16.5 
85.0 
(8.6 
13.5
8.0
9.4 

35.5 
43.6 
11.2
7.1 

10.2
2.8 

12.3

*CIA predicts further cutbacks will reduce this to 638 million metric tons. 
SOURCE: Central Intelligence Agency "S^

costs, according to the wage-price coun 
cil's estimates. If the world steel industry 
remains in substantial surplus, the gov 
ernment might ultimately be put in the 
position of being asked to protect invest 
ments it had originally encouraged.

A second major unknown involves the 
reaction of the.Europeans and Japanese 
to the vigorous use of the anti-dumping 
laws. In the wake of the White House 
meeting, steel executives we re almost uni 
formly euphoric about the preferability 
of anti-dumping protection to quotas, 
which, as Bethlehem chairman Lewis W. 
Foy said, "would take months of com 
plicated negotiations . . . and even longer 
to put into effect." But if the Europeans 
and the Japanese vigorously fight the 
dumping charges in the GATT—and 
win—the triumph may be short-lived.

Finally, it seems obvious but necessary 
to say that the American steel industry is 
probably not on the verge of a 
renaissance. Throughout most of the 
postwar period, total production has 
grown less than 2 per cent annually, and 
there does not seem much prospect of do 
ing better. Chances are the industry will 
do worse. Some traditionally strong 
markets may be shrinking. Automobiles 
are getting smaller and using less steel, 
and over-all slower economic growth

may mean less demand for capital goods.
At the same time, neither iV.the in 

dustry on the edge of oblivion. Accortling 
to the wage-price council's report, a large 
part of the U.S. industry remains com-\ 
petitive with imports. Older, high-cost " 
plants may be vulnerable, and U.S. firms 
may lose sales in coastal markets. But the . 
report indicates that the American in 
dustry remains highly competitive in the 
Midwest, where most new plants have 
been built and where industrial steel de 
mand is highest.

The employment picture is similarly 
ambiguous. Most new plant construction 
in the last 20 years has involved replace 
ment and modernization. This has meant 
a gradual decline in industry employ 
ment as modern equipment has reduced 
manning requirements. .Between 1957 
and 197.6, the industry's employment 
dropped from 623,000 to 454,000. 
Ironically, the more the industry modern 
izes, the fewer jobs it may create.

None of this is of much concern to 
Carter. For him, steel is basically a 
nuisance. He ignored it as long as he 
could and—finally forced to pay atten 
tion—quickly found a way of quieting 
protectionist demands. His anti-dumping 
strategy may be a stroke of genius—or a 
shortsighted stopgap. Time will tell. D
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APPENDIX

ANTIDUMPING BRIEFING MATERIALS 

BACKGROUND
In recent weeks, public attention has been focused on the Antidumping Act 

of 1921, as amended, as a means of protecting U.S. industry, labor, and con 
sumers from dumping of foreign goods on the U.S. market. In an effort to en 
sure that the Antidumping statute provides an effective remedy for this form 
of unfair trade practice, the Subcommittee on Trade announced hearings look 
ing into the adequacy of the present statute as well as the effectiveness of the 
administration of the Act.

At the time of passage of the Trade Act of 1974, Treasury was administer 
ing 63 dumping findings (a dumping finding is a determination of both sales 
at less than fair value and injury resulting therefrom), 5 of which have since 
been revoked. Since that time, 8 additional dumping findings have been issued. 
Thus, Treasury is currently administering 66 dumping findings. Furthermore, 
since passage of the Trade Act, 53 petitions have been filed with Treasury al 
leging sales of imports at less than fair value. Of these, 23 have been filed 
within the last year. (See Appendix A for a list of these cases and their current 
status.)

The Treasury Department is apparently experiencing serious difficulty in liq 
uidating entries (the assessment and collections of all duties payable upon im 
portation) of imports subject to dumping findings. As part I of Appendix A 
indicates, in the majority of cases in which dumping findings have been made, 
entries have not been liquidated for more than two years.

Treasury's inability to efficiently administer the antidumping program may 
be due in part to inadequate staffing. According to figures received from the 
Budget and Planning Division of the Customs Service, 35 professional positions 
have been allocated to the technical branch of Customs which is responsible for 
administering the antidumping law, but only 24 slots are currently filled. How 
ever, the Subcommittee has received information indicating that at the present 
time there are only 13 professionals in the Technical Branch of Customs respon 
sible for administering the antidumping law. (See Appendix B.)

The following summary of the procedures provided for in the Antidumping 
Act traces every step from the filing of a petition with the Commissioner of 
Customs to a final disposition of the case. In addition, it describe the procedures 
Treasury follows in administering a dumping finding.

ANTIDUMPING PETITION PROCEDURE
Petition

An antidumping case is initiated when a petition is filed with the Commis 
sioner of Customs (Commissioner) by either a Customs district director or a 
third party which alleges that merchandise is or is likely to be sold in the 
United States or elsewhere at less than fair value and that an industry is or 
is likely to be injured, or is prevented from being established (actual, poten 
tial injury or prevention hereinafter referred to as "injury"), by reason of the 
importation of such merchandise. The entire procedure is outlined in Appendix 
C. Regulations prescribe the detailed information required in the petition and, 
upon request, confidentiality of the petitioner and of the specific data contained 
in the petition can be granted.
Summary investigation

Within 30 days of the filing, the Commissioner conducts a summary investi 
gation to determine if erroneous information was submitted, if imported quanti 
ties are insignificant or if for other reasons an investigation is not warranted.

(169) 
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The case is closed and the petitioner notified if the Commissioner determines an 
investigation is not warranted. If the Secretary of the Treasury (Secretary) 
determines an investigation is warranted or has requested a preliminary injury 
determination from the United States International Trade Commission (ITC), 
the Secretary, within 30 days of the petition, publishes an "Antidumping Pro 
ceeding Notice" which contains a summary of the information received and 
that there is sufficient evidence concerning injury or that a preliminary injury 
inquiry has been requested from the ITC.
Preliminary injury inquiry

If there is substantial doubt of injury, the Secretary shall request a 30-day 
preliminary injury inquiry from the ITC. If the ITC advises the Secretary that 
there is no reasonable indication of injury, the Secretary terminates the inves 
tigation by publishing a "Notice of Termination of Investigation Based on No 
Likelihood of Injury." If the ITC determines there is a reasonable indication 
of injury, the Secretary proceeds with his investigation.
f'iill-scale investigation . .

After publication of the "Antidumping Proceeding Notice," the Commissioner 
has 6 months (9 months in more complicated cases) within which to conduct a 
full scale investigation to determine if there are sales at less than fair value. 
A sale at less than fair value occurs if the price of imports (purchase price in 
the ctise of an arm's length transaction or exporter's sales price in the case of 
a sale between related companies) is or is likely to be less than the price (after 
adjustments) at which such or similar merchandise is sold for consumption in 
the country of exportation. In cases where home market sales are inadequate, 
sales are made at less than cost of production or the merchandise is from a state- 
controlled-economy country, the Secretary is to consider sales in third markets 
or a constructed value, as applicable.

Customs officials have advised staff that the foreign producer selects what is 
similar merchandise sold in the home market for purposes of comparing prices. 
There is no independent verification of that selection. Customs officials have also 
advised that verification of sales figures together with permissible adjustments 
consists of the customs attache at the U.S. Embassy checking the books that 
the foreign firm makes available. The Commissioner will ordinarily require the 
foreign manufacturer or exporter to submit pricing information covering a 180- 
day period (120 days prior to and 60 days after the first day of the month the 
initial petition was filed). Written submissions can be made by interested parties 
or the Secretary can request oral or written statements. If an adequate inves 
tigation is not permitted or necessary information is withheld, the Secretary 
is to reach a determination on the basis of such information as is available to 
him.

If the Secretary's determination is negative, he publishes a "Notice of Ten 
tative Determination of Sales at Not Less Than Fair Value." If the Secretary's 
determination is affirmative, he will publish a "Withholding of Appraisement 
Notice" which suspends the appraisement as to merchandise entered, or with 
drawn from warehouse, for consumption on or after the effective date. Although 
the statute permits the withholding to be effective from 120 days prior to the 
publication of the "Antidumping Proceeding Notice" (approximately 10 months 
prior to the withholding notice in a normal case), regulations indicate that the 
normal effective period is 3 months prospectively (6 months prospecttvely if 
approved after reqiiest) unless the Secretary specifies a retroactive withholding.

After publication of either notice, interested parties can present their views 
to the Secretary, who, within 3 months of publication, must reach a final deter 
mination and publish either a "Determination of Sales at Less Than Fair Value" 
or a "Determination of Sales at Not Less Than Fair Value."
ITC injury investigation

If the Secretary makes a determination of sales at less than fair value, he 
advises the ITC which has 3 months within which to hold public hearings, re 
ceive written statements and determine injury.

If, after referral to the ITC but prior to its determination, the Secretary is 
persuaded from information submitted or arguments received that his deter 
mination of sales at less than fair value was in error, he can publish a notice 
of "Revocation of Determination of Sales at Less Than Fair Value and Deter 
mination of Sales at Not Less Than Fair Value," which will state the merchan 
dise involved and the reasons therefor. The Secretary is to notify the ITC of his 
action.



Dumping finding ' • •'•••.
When it makes an injury determination, the ITC advises the Secretary of its 

determination and publishes a summary thereof. A negative determination termi 
nates the investigation while an affirmative determination causes the Secretary 
to publish a ''Dumping Finding" and begin the appraisement of entries suspended 
under the "Withholding of Appraisement Notice."

, DISCONTINUANCE AND TERMINATION OF A DUMPING INVESTIGATION 

BASIS FOK DISCONTINUANCE
At anytime during the course of an antidumping investigation, the Secretary, 

if satisfied that (1) possible margins of dumping are minimal in relation to ex 
port volume, price revisions have been made which eliminate any likelihood of 
sales a(; less than fair value and assurances have been received which eliminate 
any likelihood of future sales at less than fair value; or (2) sales to United 
States have terminated, will not resume and assurances to this effect have 
been received; or (3) there are other circumstances on the basis of which it may 
no longer be appropriate to continue the investigation, the Secretary may dis 
continue the investigation.

DISCONTINUANCE

If the decision is reached prior to the publication of either the "Withholding 
of Appraisement Notice'' or the "Notice of Tentative Negative Determination", 
the Secretary publishes a "Notice of Tentative Discontinuance of Antidumping 
Investigation." Within 3 months of publication of the notice during which time 
interested persons are given an opportunity to present their views, if the Secre 
tary determines final discontinuance is warranted, he publishes a "Notice of Dis 
continuance of Antidumping Investigation."

If the decision is reached after publication of a "Withholding of Appraisement 
Notice" or the "Notice of Tentative Negative Determination," the Secretary can 
immediately publish a "Notice of Discontinuance of Antidumping Investigation" 
without a tentative notice and without an opportunity for interested persons to 
present their views.

PERIODIC BEPOBTS

When an investigation has been discontinued by the Secretary on the basis of 
price assurances, reports by foreign exporters are to be made to the Commis 
sioner for such time and at such intervals as the Secretary determines.

REOPENED INVESTIGATIONS

If, subsequent to the discontinuance, the Secretary determines that there are 
reasonable grounds to believe or suspect that there are or are likely to be sales 
at less than fair value he can reopen the investigation by publishing a "With 
holding of Appraisement Notice."

TERMINATION

The Secretary may, upon his own initiative or upon request, consider termi 
nating a discontinued investigation by publishing a "Notice of Tentative Termi 
nation of Antidumping Investigation." Regulations indicate that generally a 2 
year period must elapse before the Secretary may decide to terminate but that a 
shorter or longer period may be appropriate. After interested persons have had 
an opportunity to present their views, the Secretary determines whether final 
termination is warranted and, if so, publishes a "Notice of Termination of Anti 
dumping Investigation" or publishes a notice setting forth the reasons why ter 
mination is not warranted.

RE-ENTRY TO U.S. MARKET

Firms which have been the subject of a final discontinuance based upon as 
surances of termination of sales to the United States can, after sales have been 
terminated for a significant time (ordinarily 2 years), petition the Secretary 
for permission to re-enter the market. Such firms must provide assurances that 
there will be no sales at less than fair value: may be required to submit peri 
odic reports to the Secretary ; and may be subject in the future, if warranted, to 
a reopened dumping investigation.
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ADMINISTRATION OF A DUMPING FINDING

' After publication of a 'dumping finding in the Federal Register, dumping duties 
are assessed, as required by law, on an entry-by-entry basis using price compari 
sons on the date of purchase (non-related party transactions) or on the date of 
export (related party transactions), rather than comparisons made during the 
fair value investigation. This procedure requires that all foreign exporters furnish 
domestic and export pricing information including all documentations concerning 
factors such as discounts, advertising, warranties, distribution costs, etc. which 
are price-related. This information must then be verified by the U.S. Customs 
Representative in the exporting country. The Customs Service does not in 
dependently verify this pricing information ; it only verifies that the information 
submitted by the foreign manufacturer corresponds to entries in the manufac 
turer's records. Based upon this information, Customs prepares and disseminates 
to all ports "master lists" containing data necessary for appraisement, and col 
lection of dumping duties where applicable.

Pricing information must be revised continually to comply with the requirement 
that dumping duties be assessed on the basis of present price comparisons. How 
ever, neither the statute nor the regulations indicate that pricing information 
is not updated on a regular basis; rather the time frame varies from case to case 
and frequently may occur only once a year. The procedure followed in revising 
price information is the same as that following publication of a dumping finding: 
questionnaires are again sent to the exporters and a Customs representative 
verifies the information following the method outlined above. The information 
obtained is used not only for appraisement purposes, but also enables Customs 
to determine whether dumping margins (and the corresponding bond requirement) 
require revision.

Treasury has been seriously deficient in meeting its responsibility to appraise 
entries subject to a dumping finding on a timely basis and to assess dumping 
duties where applicable. In the most blatant case, entries have not been liquidated 
since December, 1970. Delays in liquidation may result from a number of factors: 
(1) refusal of the exporter to submit pricing information, (2) untimely and/or 
incomplete submissions of information, (3) refusal or delays on the part of the 
exporter in permitting verification of submissions, (4) submission of voluminous 
data requesting price adjustments for factors such as warranties, advertising, 
distribution costs, etc., and (5) inadequate staif to analyze and evaluate the 
information received.

Although the Trade Act of 1974 amended the Antidumping Act of 1921 by 
providing strict time limits within which a finding of dumping must be made, 
it imposed no such constraints on the subsequent administration of a finding. 
The Trade Act further amended the antidumping statute by requiring the Secre 
tary of the Treasury, whenever he has reason to believe that the product is sold 
in the home market at less than its cost of production, to use a constructed value 
rather than the foreign market value as a basis for determining dumping margins. 
Exporters are sometimes reluctant to provide Treasury with cost of production 
data; they fear their competitors will obtain access to it. Furthermore, neither 
the statute nor the regulations define with any specificity the elements to be con 
sidered in determining cost of production or constructed value. This leads to 
further delays in appraisement.

The Antidumping Act is remedial, not punitive, in nature. Although large dump 
ing margins may be found to exist as a result of the fair value investigation, 
ultimately dumping duties may not be assessed because exporters are likely to 
lower their home market price or raise their export price in response to a with 
holding of appraisement notice. However, delays in liquidation of entries caused 
by Treasury's inability to administer the antidumping statute in a timely fashion 
may delay the assessment and collection of normal entry duties

MODIFICATION OB REVOCATION OF DUMPING FINDING

A dumping finding can be modified or revoked either by an application to the 
Commissioner based upon no sales at less than fair value for a substantial time, 
generally 2 years, and assurances that there will be no future sales at less than fair 
value or at the Secretary's initiative if the dumping finding has been in existence 
for 4 years and the Secretary is satisfied that sales at less than fair value will 
not resume. After the Secretary publishes a "Notice of Tentative Determination to 
Modify or Revoke Dumping Finding" which results in a suspension of appraise 
ment of merchandise pending a final determination, interested persons will be 
given an opportunity to present views. If the Secretary determines that a modifica 
tion or termination is warranted, he publishes a "Notice of Modification or 
Revocation of Dumping Finding" but if he determines otherwise, he publishes 
a notice to that effect with the reasons therefor.
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APPENDIX A

CASES IN WHICH DUMPING PETITIONS WERE FILED ON OR AFTER JAN. 3, 1975, AND DUMPING FINDINGS WERE
PENDING AS OF JAN. 3, 1975

f. CASES IN WHICH DUMPING FINDING HAS BEEN PUBLISHED

Commodity Country

Date of Entries
dumping liquidated

finding through '

Portland cement, other than white, nonstaining Portland Sweden.________ Apr. 14,1961 September 1973. 
cement.

Belgium..______.. July 12,1961 
Portland gray cement._________________ Portugal........___ Oct. 31,1961
Portland cement, other than white, nonstaining Portland Dominican Republic...... Apr. 30,1963

cement. 
Steel reinforcing bars. ._ __ _ __ Canada.... ___ _ Apr. 14,1964 December 1970.
Carbonsteelbarsandstructuralshapes... __ __ do__ _____Sept.17,1966 November 1972. 
Steel jacks.-.__-.-...__...__ ..._ .... __ do...._.......... Sept. 11,1966 December 1976.
Titanium sponge.......__......___.__.,.._ U.S.S.R......_......_ Aug. 21,1968 February 1977.
Pigiron—.-..———.——_____...____———_._.__„ U.S.S.R........._...— Oct. 18,1968

Czechoslovakia.___.___.do__...
East Germany________do___.
Romania.._.___—.....do....—

Potassiumchloride, otherwise known as muriate of potash_ Canada.....______ Dec. 19,1969 December 1973.
Aminoaceticacid(glycine).....____________ France_______... Mar. 18,1970
Steel bars, reinforcing bars, and shapes.________ Australia________ Mar. 21,1970 ('). 
Whole dried eggs...............................__... Holland....__.-....-. Sept. 11,1970
Tuners (of the type used in consumer electronic products). Japan..____._— Dec. 12,1970 December 1974, 
Television receiving sets, monochrome and color________do.________ Mar. 8,1971 April 1972. 
Ferrite cores._____ _____ _ _ _ __ do__ _____ Mar. 11,1971 December 1974.
Ceramic wall tile..____________________ United Kingdom_____ Way 6,1971 September 1973. 
Clear plate and float glass...______ _____ Japan_________ May 7,1971 June 1973. 
Cjear sheet glass.—......—.................,._........do.—__-----_ May 1,1971 Do.
Pigiron_______________________ . West Germany....___July 16,1971 December 1972.

Do________. .___- .... ... Canada..... ._____ July 24,1971 April 1977.
Do._____________..._............ Finland........._.... July 16,1971

Clear sheet glass..________.___________ France.-_______ Dec. 2,1971
Do...______________________ _ Italy_____________do___ December 1973i 
Do__——_._______.___________ West Germany...__——_do.......

Ice cream sandwich wafers__________.____ Canada—....__.__ Feb. 25,1972 December 1976..
Diamond tips for phonograph needles__________ United Kingdom...___ Apr. 1,1972 December 1973.. 
Fish netting of man-made fibers...___________ Japan_________ June 1,1972 July 1972. 
Large power transformers____.___________ France________.. June 5,1972

Italy__________ June 14,1972 December 1973..
Japan _____ June 5,1972
Switzerland............. June 14,1972 Do.

Oo___.——————.....__.__________. United Kingdom.___.__-do.___
Asbestos cement peipe......__.________ Japan__ .. June 26,1972
Elemental sulfur——___.______________ Mexico__ ___ _ June 28,1972 December 1972". 
Cadmium..,-..---..——-..-,,______........ Japan—.__......_. July 27,1972 <«).
Instant potato granules..________________ Canada.... ___ _ Sept.25,1972 June 1976.
Drycleaning machinery. ________________. West Germany _ __ Nov. 2,1972 June 1974. 
Bicycle speedometers...__._____________. Japan.____.____ Nov. 17,1972 December 1973. 
Canned bartlett pears.....______________.. Australia._______ Mar. 21,1973 (!).
Roller chain, other than bicycle. _ ____________ Japan_________ Apr. 12,1973 July 1973. 
Stainless steel plate, exceptshipments.-.._____ Sweden._ „ _ —June 5,1973 December 1973. 
Synthetic methionine..__.._____________ Japan_________ Jan. 10,1973 June 1973. 
Printed vinly film........————...__.._...__ Brazil—.__.....__. Aug. 21,1973 0).

Argentina________ __.do__— September 1974.
Stainless steel wire rods.________________ Japan.__ _ _ .. Aug. 24,1973 
Steel wire rope...-——.——————__._______.do...,.__ ____ Oct. 11,1973 December 1974. 
Polychloroprene rubber_____________ _ do _ _ Dec 6 1973 June 1976. 
Elemental sulfur..____________________ Canada...... ____ Dec. 12,1973 October 1974.
Expanded metal, of base metal._______ _ Japan _ Jan 8,1974 December 1974. 
Calcium pantothenate.......______________ __do.___ ____ Jan. 14,1974 June 1976.
Racing plates—————.——————___.______ Canada....______ Feb. 22,1974 January, 1975.
Picker sticks-..———__—_____________ Mexico___ ____ June 6,1974
Electric golf care...................................... Poland.-——--.__ June 16,1975 July 1975.
Birch 3-ply doorskins—__——____________ Japan._________ Feb. 18,1976 November 1975.
Water circulating pumps, wet motor type_______„ United Kingdom____ July 7,1976
Tapered roller bearings__-_________ _ _ Japan __ __ _ Aug 17,1976
Acrylic sheet—-— —— -- —— --__....—......... ....do....__ ........ Aug. 30,1976 June 1976.
Melamine in crystal form......_______________..do._________ Feb. 2,1977
Aboveground metal swimming pools_______ __ _ do __ __ Sep 7,1977 
Pressure sensitive plastic tape._____________ Italy__________ Oct. 21,1977 
Parts for self-propelled bituminous equipment______ Canada....._____ Sep. 7,1977

1 This reflects the most recent date for which Customs has developed the data needed to appraise entri 
Jumping duties. However, this does not indicate that in every case all entries to that date have been liqu 
lumping duties have been collected.
d . , 
dumping duties have been collected. 

2 No shipments to United States.

ies and assess 
been liquidated or that
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FINDINGS REVOKED SINCE JAN. 3, 1975

Commodity Country

Date of
dumping
finding

Date of 
revocation

Potassium chloride .
Do........;...

Primary lead metal..
Do....________

Cast iron soil pipe...

. West Germany..

. France._—.

. Australia......

. Canada__

. Poland."._...

. Dec. 19,1969 

. Jan. 17,1969 

. Apr. 17,1974 
__do.......

. Oct. "24,1967

Mar. 21,1975 
Jan. 20,1976 
May 7,1976

Do. 
Juy 27,1977

II. CASES TERMINATED BY ITC DETERMINATION OF NO LIKELIHOOD OF INJURY

Commodity Country
Final action 

Date filed date

Methyl alcohol..:____:________________ Brazil. Aug. 11,1977 Oct. 13,1977

•III. CASES TERMINATED BY A NSLTFV DETERMINATION

Chicken eggs in the shell............ ..... •.. Canada..—-...—— June 11,1974 Apr. 15,1975
Radial ball bearings..................................... Japan.----.——— Nov. 20,1974 June 23,1975
Sealed rechargeable nickel cadmium batteries........._-___-do._._.____ Dec. 24,1974 Oct. 24,1975
AC Adapters——---_. —— .-..--....-... ———. — .-do.--.-.- —----- Sept. 19,1975 July 13,1976
Solid industrial vehicle tires _ Canada _______ Nov. 13,'1975 Aug. 18,1976
Digital computer scales_...__...............__... Japan._......__... Feb. 9,1976 Jan. 6, 1977

IV. CASES TERMINATED BY AN ITC NO INJURY DETERMINATION AFTER A SLTFV DETERMINATION

Portable electric typewriters—- — — _____________ Japan.__—————— Feb. 14,1974 june~20;1975 
Welt work shoes . __ __ ___ _ . __ Romania....______ Feb. 18,1974 June.13,1975
Lock-in amplifiers.------_——____—————__... United Kingdom—...... Apr. 17,1974 July 2,1975
Nonpowered mechanics'tools....__ ____ _ ..__Japan. ________—Aug. 5,1974 Dec. 3,1975'
Vinyl clad fence fabric--......_......._...._...... Canada..........._- Sept. 27,1974 Oct. 29,1975
Butadiene acrylonitrile rubber..___ _ ____ ____ Japan._________ Feb. 26,1975 Mar. 29,1976
Polymethyl methacrylate polymers..——————-.__—..__.do———————— May 16,1975 June 25,1976
Ski bindings and parts thereof________________ West Germany..____ June 24,1975 Sept. 2,1976

Do...___________________________ Austria____________do__. —.. Do.
Do._________________________ „ Switzerland..__———-—do——— Do. 

Bricks _ _.'_-•- „ .-..1-. ——— Canada____________do.———July 30,1976 
Knitting machines for ladies seamless'hosiery....______ Italy_________- July 15,1975 Nov. 27,1976
Tantalum electrolytic fixed capacitors. . __________ Italy._________ Sept. 28,1975 Oct. 22,1976 
Cement—————————————————————— Mexico.——————— Oct. 20,1975 Dec. 1,1976
Clear sheet glass-______________________ Romania_.. ____- Mar. 9,1976 Apr. 7,1977

V. CASES DISCONTINUED OR TERMINATED

Water circulating pumps._...———__————..——Sweden..—...——— Feb. 25,1975 Jan. 5,1976 
Automobiles————————————————————— Japan———————— July 8,1975 Aug.'18,1976

• Do... __ ___ __________ Belgium_______—__do——— Do. 
Do...___________________________ West Germany... ————...do——— Do.

• Do _ __ ___— United Kingdom———————do——— Do. 
Do.. — ..——_ —— - ———— - —— -—__..... Italy———-———————do—-.. Do. 
Do..._________;_________________ France...———————————do——— Do.

• Do...________________________— Sweden..——————————do——— Do. '
Do _ Canada________ — _._do. — — __ Do. 

AutomoWe'body'dTes————.———-- —__ —— - Japan.—— ————— —— Jan. 21,1976 Dec. 6,1976 
Multimetal lithographic plates'..____.........__.—... Mexico.———————— Mar. 24,1976 May 27,1976

i Case terminated. All other cases were discontinued.
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:VI..CASES PENDING £,..

Commodity Country Date filed Latest action and date

Railway track maintenance equipment. Austria.._______ Oct. 1,1976 SLFV, Aug. 16.1977. 
Saccharin.....__.———......... Japan.._____._ Oct. 20,1976. SLFV, Sept. 13,1977.

Do.....___—______.. Korea*____,.__'__ .do___ Do.
Animal glue and inedible gelatin__„ West Germany. ___ Dec. 23,1976 SLFV, Aug. 3,1977. 

Do.———__——...___.. Sweden._________do___i Do. 
Do_______________ Netherlands,._______do___ Do. 
Do......___——_.____.. Yugosalvia..________do___ Do.

Impression fabric of man-made fibers. Japan________ Feb. 7,1977 Appraisement withheld, Sept. 22.1977. 
Polyvinyl chloride sheet and film___ Taiwan . . _____ Feb. 24,1977 Appraisement withheld, Oct. 19, 1977, 
Ice hockey sticks:__________ Finland...._____ Mar. 2,1977 Appraisement withheld, Sept. 22,1977.
Welded stainless steel pipe and tubing. Japan__________do___ Extension to Jan. 6, 1978, for tentative

action.
Carbon steel plate_____________do________ Mar. 8,1977 Appraisement withheld, Oct. 6,1977. 
Rayon staple fiber__________ Austria____.___ Mar. 3,1977 Appraisement withheld Oct. 19, 1977, 
Motorcycles..——.".————__.. Japan_______'._ June 8,1977 Antidumping proceeding notice July 15,

. 1977. 
Rayon staple fiber__——______ Belgium ______ June 17,1977 Antidumping proceeding notice July 22,

1977. 
Sorbic acid and potassium sorbate.... Japan. _____ July 18,1977 Antidumping proceeding notcie Aug. 23,

1977.
Portland hydraulic cement...___.. Canada..____,_ Aug. 2,1977 Antidumping proceeding notice, Sept 
•••••' '8 1977.

Carbon steel wire rod not tempered France_____."__ Sept. 12,1977 Antidumping proceeding notice Oct 19, 
not treated, and not partly manu-. . 1977. 
factored.

Steel welded standard pipe...____ Japan.________ Sept. 20,1977 Antidumping proceeding notice, Oct. 25,
1977. .'. !

Steel structural shapes—..___——_do___________do___ Do. 
Steel sheets, hot-rolled, cold-rolled ___do___._______do____ Do. 

and galvanized. ...
Steel plates, other than not pickled, not __do___________do.___ Do. 

cold-rolled and not in coils.

APPENDIX B 

CHANGES IN TREASURY STAFF SIZE FOR HANDLING ANTIDUMPING AND COUNTERVAILING DUTY PROCEDURES

Year
Positions requested 
foi appropriation Treasury staff (tariff affairs)

Customs staff' 
(technical branch)

1971..——__ 38 for Customs in supplemental 5 professional and 1 attorney..... 22 professional.
appropriation. 

1972————— 2 for tariff and trade affairs..__ 8 professional and 1 attorney...— 52 professional.
1973...———__ No request...__.______ 10 professional and 1 attorney._ 51 professional.
1974...____ 6 for tariff and trade affairs.._____do____.________ 30 professional.
1975...———.. No request-___——„;_.___ 10 professional and 2 attorneys... 28 professional.
1976..._______do______._..__ __do._.. ...________ 26 professional. 
1977: . • :

January_ 2 for tariff and trade affairs;__.12 professional (7 filled'as of 20 professional.
August).

October.................................................................... 35 professional (24 filled).

' As of January.

APPENDIX 0

TIME OUTLINE OF ANTIDUMPING INVESTIGATION '

Action and Time
Petition filed.
Customs' preliminary Investigation: 30 days.
Customs' full-scale investigation: 6 months or 9 months in more complicated 

•cases.
Secretary's Final LTFV Determination: 3 months.
ITC's Injury investigation and determination: 3 months.
Final disposition of case.
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APPENDIX C.—Detailed outline of antidumping investigation

I Petition I

Summary Investigation 
-30 days-

; ''An tidumptng 
Proceeding 
Notice"

< w
Full Scale LTFV 
Tnves t iga t ion 
-6 months (9 
months in more 
complicated cases)-

.''Notice of Tentative 
Discontinuance of
'Antidumping 
Investigation"

"Notice of 
Tentative Negative 
Determination"

"Determination of
Sales at Not LTFV"
-Tormination-

of Termin 
ation of Investi- 
",atlon Based, on Ho 
Livelihood o£ 
Injury 
-Termination'

•After a determination of sales at LTFV but prior to an ITC determination, the Secre 
tary can terminate an Investigation by issuing a notice, "Revocation of Determination of 
Sales at LTFV and Determination of Sales at NLTFV", or he can modify his carrier deter 
mination of sales at LTFV by issuing a notice, "Modification of Determination of Sales 
at LTFV".

EXCHANGE OF LETTERS

COMMITTEE ON WATS AND MEANS,
SUBCOMMITTEE ON TRADE, 

'Washington, D,C., April 6, 
Hon. MICHAEL BLTJMENTHAL, 
Secretary of the Treasury, 
Washington, D.G.

DEAR MB. SECRETARY : As Chairman of the Subcommittee on Trade of the Com 
mittee on Ways and Means, I refer to the recent United States International
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Trade Commission (ITO) report to the President, following the completion of its 
investigation No. TA-201-19, that television receivers are being imported into the 
United States in such increased quantities as to be a substantial cause of serious 
injury or the threat thereof to a domestic industry. The President shall shortly 
be acting upon that report.

The ITO report did refer to a Treasury Department dumping finding in 1971 
concerning television receivers from Japan. The report stated that since the first 
quarter of 1973, the U.S. Customs Service has not levied any dumping duties on 
television receivers from Japan, pursuant to that 1971 finding. I would appreciate 
receiving information for each year or part thereof since Treasury's 1971 finding 
as to-the number of Japanese television receivers dumped in the United States, 
the appraisal and amount of dumping duties levied, separated by manufacturer 
or importer, and the reasons why the U.S. Customs Service has not levied any 
dumping duties since the first quarter of 1973 on television receivers from Japan. 

Sincerely yours,
CHAELES A. VANIK, Chairman.

DEPARTMENT OF THE TREASURY,
Washington, D.C., April 18, 1977. 

HON. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, House of 

Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : The Secretary has asked me to acknowledge receipt of 

your April 6 letter concerning the dumping of television receivers from Japan 
and requesting statistical information for each year since the Treasury reported 
its findings on this matter in 1971.

You will have a further response as soon as possible. 
Sincerely yours,

GENE E. GODLEY,
Assistant Secretary 

____ (Legislative Affairs).

COMMITTEE ON WATS AND MEANS,
SUBCOMMITTEE ON TRADE, 

Washington, D.C., April 19,1977. 
HON. MICHAEL BLUMENTHAL, 
Secretary of the Treasury, 
Washington, D.C.

DEAR MR. SECRETARY : I refer to my letter to you of April 6, 1977 which re 
quested statistical information concerning dumping duties on television receivers 
from Japan under a 1971 Treasury Department finding. The Wall Street Journal 
in a recent story stated that the Treasury Department has concluded that Japa 
nese dumping of television receivers in the U.S. market has been more significant 
than thought and that the Treasury Department on April 17 raised from 9% to 
20% of the value the entry bonds required to be posted.

I still await the information requested in my letter of April 6 and would 
appreciate your earliest reply. 

Sincerely,
____ CHARLES A. VANIK, Chairman.

COMMITTEE ON WATS AND MEANS,
SUBCOMMITTEE ON TRADE,

Washington, June 3,1977. 
HON. MICHAEL BLUMENTHAL, 
Secretary of the Treasury, 
Washington, D.C.

DEAR MR. SECRETARY : I noted with interest the remarks made on May 17th by 
Treasury Under Secretary Bette Anderson before the American Importers As 
sociation, especially her remarks concerning expedited liquidation of entries and 
increased attention to enforcement of the antidumping and countervailing duty 
statutes.

As you may know, questions of trade involving television receivers from Japan 
are pending in a number of forums including the ITC, U.S. Court of Customs and 
Patent Appeals and the U.S. District Court in Philadelphia. On April 6, 1977,
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'approximately two months ago, I 'wrote to you requesting information concern 
ing the Department of Treasury's enforcement of a 1971 dumping finding involv 
ing Japanese television receivers. To date I have not had a response to my letter, 
or any inquiry concerning it. I would appreciate a response to my letter as soon 
as possible. A copy of that letter is enclosed for your information. 

Sincerely yours,
CHARLES A. VANIK, Chairman.

THE SECRETARY OF THE TREASURY,
Washington, D.G., June 16, 1977. 

Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Committee on Ways and Means, U.S. House 

of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : Thank you for your letters of April 6 and 19, 1977, re 

garding the International Trade Commission (ITC) report to the President 
which refers to a Treasury Department dumping finding in 1971 on television 
receivers from Japan. The finding was published as T.D. 71-76.

Immediately following the publication of the finding of dumping in March 
1971, the U.S. Customs Service began to collect, through the Customs Representa 
tive in Japan, foreign market and export data needed to appraise imports of 
Japanese televisions under the Antidumping. Act. This procedure required all Jap 
anese manufacturers and exporters of televisions to furnish their domestic and 
export market prices and to document fully factors such as discounts, advertising, 
jdistribution costs, warranty, credit and transportation costs related to these 
prices. Furthermore, in accordance with established practice, the entire sub 
missions by the Japanese manufacturers had to be verified by the Customs 
Representative who was given access to the manufacturer's records.

Based upon the information collected, Customs prepared and disseminated 
the appropriate data to Customs officers for appraisement and collection of anti 
dumping duties where applicable. Appraisement was completed on virtually 
all Japanese televisions entering during the period September 1970 through 
March 1972, and approximately $1,000,000 of dumping duties was collected.

A finding of dumping in itself does not guarantee the collection of special 
dumping duties. Exporters may either increase the price of their product to the 
United .States or lower the prices in their own country and thus reduce or elim 
inate dumping duties which might otherwise be collected. In this case the in 
formation submitted by the Japanese exporters of television receivers indicates 
that the Japanese lowered the price of their product in Japan as a result of the 
dumping finding and thereby reduced their dumping duties.

AVith regard to your request for an explanation of why the Customs Service 
has not levied any antidumping duties on television receivers from Japan since 
the first quarter of 1973, it is my understanding that claims made by the 
Japanese manufacturers involve a considerable adjustment for differences in cost 
of production. The Customers Regulations (at 153.9) provide for an adjustment 
where manufacturing costs differ for the merchandise being compared. Due t& 
complexities in cost of production figures and the reluctance of Japanese manu 
facturers to reveal actual production records, it took over 2 years to determine 
whether or not, and to what extent, a cost of production differential should be 
allowed. Once these determinations were made, additional information had to 
be requested from the manufacturers and verified, and until this was done 
Customs could not issue values to be used in the appraisement of television 
entries.

When early in 1977, we felt sufficient data was available to resume appraise 
ments, we learned that the Japanese manufacturers may have been involved in 
a practice known as "double pricing," i.e. presenting Customs an invoice showing 
one price while the actual or true price was in fact lower. Such a practice effec 
tively reduces or eliminates dumping duties. The matter of "double pricing" has 
been referred to Customs Office of Investigation which is conducting an investiga 
tion to determine the nature and impact of this duplicity.

In the interim Customs is taking certain steps to protect the revenue. On 
April 7, Customs field officers were instructed to suspend appraisement and 
liquidation of all entries covering Japanese televisions, and they were further 
instructed to require importers to post additional bonds amounting to 20 percent 
of the f.o.b. price in transactions involving non-relatert purchasers and 100 per 
cent in transactions involving related parties.
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Regarding your request for information relative to the number of Japanese 
televisions dumped in the United States since 1971, the appraised values and 
amount of dumping duties levied, separated by manufacturer or importer, I am 
advised by the Customs Service that the volume and complexity of the informa 
tion you seek is overwhelming. I am further advised that a comprehensive study 
will have to be made of the available information, including the calculation and 
compilation of numerous statistics relating to foreign market value, purchase 
price, and exporter's sales price, as defined in the applicable sections of the 
Antidumping Act, 1921, as amended, to comply fully with your request.

As a matter of record, it should be noted that a full investigation was con 
ducted with respect to televisions exported to the United States by the Sony 
Corporation, Japan. Subsequent to the dumping finding, we determined that this 
firm did not practice unfair pricing methods. It was, therefore, excluded from 
the dumping finding in February 1975.

In view of the above, I have referred your letter to the U.S. Customs Service, 
which has in its possession all of the related information developed since the. 
inception of this case in 1968. This information, as well as any Customs personnel 
familiar with this matter, are readily available to you or members or your 
staff. The specific information you requested will be compiled by Customs and 
sent to you as soon as possible. 

Sincerely yours,
____ AV. MICHAEL BLUMENTHAL.

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,

Washington, July 14,1977. 
Hon. CHARLES A. VANIK, 
Chairman, Committee on Ways and Means, 
U.S. Bouse of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN : This is in further reference to your letters of April 6 and 
19, 1977, to Secretary Blumenthal concerning the assessment of anitdumping 
duties on televisions imported from Japan pursuant to Treasury Decision 71-76.

Secretary Blumenthal responded to you by letter June 16, 1977, wherein he 
advised that the U.S. Customs Service would undertake to gather and forward to 
you the specific data requested by your letter.

Specifically, you requested data concerning the number of Japanese televisions 
imported into the United States since the date of the finding of dumping, together 
with the appraised values of such merchandise and the amount of dumping 
duties collected separated by manufacturer or importer.

In this regard, we have assembled all of the instructions issued by Customs 
Headquarters to its appraising officers. These instructions, commonly referred to 
as "master lists", reflect the appraised values under the Antidumping Act and 
show the Japanese manufacturer involved as well as specific models sold to 
United States importers. In addition, computer printouts covering the period 
September 1970 through June 1976, have been prepared which contain pertinent 
export information separated by importer.

Finally, based upon reports received from Customs field officers, we have deter 
mined the amount of dumping duties assessed on televisions from Japan since the 
date of withholding (September 4, 1970). This information reflects the names of 
manufacturers and importers, model numbers, dumping duties and the quantity 
of televisions subject to dumping duties.

As you were advised by Secretary Blumenthal, the information you have re 
quested is voluminous and extremely complex in that a significant number of 
different models, values, and statistical data are involved. This being the case, we 
invite your suggestion regarding the forwarding of this information directly to 
your office. Alternatively, if you so desire and at your convenience, Customs per 
sonnel are available to discuss this entire matter with you or members of your 
staff.

Sincerely yours,
G. R. DlCKERSON,

Acting Commissioner of Customs.
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SUBCOMMITTEE ON TRADE, 
COMMITTEE ON WAYS AND MEANS,

U.S. HOUSE OP REPRESENTATIVES,
Washington, B.C., May 23, 1911. 

Hon. W. MICHAEL BLUMENTHAL, 
Secretary of the Treasury, U.S. Treasury Building, 
Washington, D.C.

DEAR MR. SECRETARY : As you know, there is considerable interest in the Con 
gress on the economic impact of the "gas guzzler tax/efficient automobile rebate" 
proposals contained in the President's Energy Plan. In attempting to estimate 
changes in the volume of foreign auto imports and the pricing of such imports, 
it is important for the Ways and Means Subcommittee on Trade to have a better 
understanding of the present 'pricing and sales practices of foreign automobiles 
and other motor vehicles entering the American market.

Therefore, to assist in this matter, I request on behalf of the Subcommittee a 
complete report from your Department of any and all studies or investigations 
conducted in the last three years on automobile imports, particularly what 
efforts have been taken to follow up on pricing practices of foreign automobile 
exporters subsequent to the termination of the antidumping investigation of 
automobile imports by Secretary Simon last year.

In view of the timetable for consideration of the Energy Plan in the Ways 
and Means Committee, we-would appreciate having this report at the earliest 
possible date.

Sincerely yours,
CHARLES A. VANIK, Chairman.

DEPARTMENT OF THE TREASURY,
DEPUTY ASSISTANT SECRETARY, 
Washington, D.C., October n,19T7. 

Hon. CHARLES A. VANIK,
•Chairman, Subcommittee on Trade, Committee on Ways and Means, U.S. House 

of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : The General Counsel. Mr. Mundheim, has asked me to 

respond to your letter of May 23, 1977, concerning the Treasury Department's 
investigations of imports of foreign automobiles, particularly in the wake of the 
antidumping proceedings initiated in 1975.

The Customs Service normally does yearly pricing surveys for normal ap 
praisement purposes on importations of all foreign automobiles. The most recent 
completed investigation of pricing methods prior to the antidumping case was 
conducted by the Customs Service during 1975-76.

Initially, 'antidumping petitions were received on July 8 and .Tuly 11, 1975, 
filed by the United Auto Workers and Congressman John Dent, alleging that 
automobiles were being sold to the United States at less than fair value. The 
allegations were directed to exports of twenty-eight major automobile manu 
facturers to related U.S. companies. The investigation included exports by the
•Canadian subsidiaries of the four domestic U.S. producers.

On August 11, 1975, an "Antidumping Proceeding Notice" was published in 
the Federal Register. This action resulted in the initiation of formal investiga 
tions conducted by personnel of the U.S. Customs Service. In each case, onsite 
review of the exporter's records was made. After an extensive analysis of the 
information, it was determined that each of twenty-three exporters was. in fact, 
selling to and in the U.S. at prices which were less than that received for com 
parable models in its respective home market.

On May 4, 1976, the Secietary of the Treasury announced his preliminary in 
tention to discontinue these investigations based on the special circumstances 
that existed in the European, Canadian and Japanese automobile industries 
during the investigative period. These circumstances included differences in
•safety and pollution equipment between the foreign and U.S. models, and the 
effects of floating exchange rates on the prices used to make price comparisons 
in the two markets.

When adjustments for these factors were made, the majority of the foreign 
manufacturers still found that a substantial percentage of their U.S. sales were 
at less than "fair value." These companies were, however, willing to agree in 
writing either to raise their prices to the U.S. or lower home market prices. In 
every instance, the manufacturers also agreed to submit price information on a
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periodic basis to the U.S. Customs Service. Five manufacturers, Volkswagen, 
Ford (Germany), Volvo, Saab and Renault, were placed in a category which 
requires semiannual submissions to Customs of the latest prices in both markets.

On March 31, 1977, the above five exporters were sent questionnaires to com 
plete for a representative period of the 1977 model year. Responses to these 
questionnaires have been received and are currently being analyzed. It is ex 
pected that some preliminary conclusions will be available in the near future. 
Further, Fiat, S.p.A. has been added to the list of firms required to make semi 
annual submissions. This decision has been taken in response to the extensive 
Fiat advertising campaign during the early part of 1977. Fiat is therefore being 
required to make two submissions for model year 1977.

The remaining exporters will be sent questionnaires in October to cover a rep 
resentative portion of their 1977 model year, in addition to the above-mentioned 
firms receiving another request. Each of the responses will be subject to an ex 
tensive process of analysis and, possibly, verification in order to determine if the 
manufacturers have complied with their letters of assurance.

If, at the end of two years, an individual manufacturer shows substantial 
compliance with the agreement, the company may request that the Secretary is 
sue a termination of the discontinued case. Of course, all interested parties 
would be given prior notice of this action in order to afford them an appropriate 
comment period.

If you or any members of your staff have additional questions or desire to re 
view the records on any of these matters, personnel of my office and in the Cus 
toms Service stand ready to assist you at your convenience. 

Sincerely,
PETER D. EHKENHAFT, 

Deputy Assistant Secretary and Special Counsel,
__ Tariff Affairs.

COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE. 

Washington, B.C., October 13, 1977. 
Hon. W. MICHAEL BLUMENTHAL, 
Secretary of the Treasury, 
Washington, D.O.

DEAR MR. SECHPJTARY : The recent announcement of the Zenith Corporation of 
its plans to shift part of its television manufacturing operations to Taiwan and 
Mexico has emphasized the importance of vigorous enforcement of our trade 
laws. In this instance, neither a finding of dumping of television sets nor the 
import relief in the form of an orderly marketing agreement with Japan were 
sufficient to forestall a shift of productive facilities and jobs abroad. This is 
similarly true of other legal actions brought by the Zenith Corporation against 
unfair competitive practices, including an antitrust action, a section 337 case, 
and a countervailing duty case which Is now subject to a petition for certiorari 
to the Supreme Court.

What continues to be disturbing is the moribund status of the 1971 finding of 
dumping of Japanese television sets. The Subcommittee on Trade has been in 
contact with the Department regarding this case. We understand that after the 
finding of dumping of Japanese television sets, the Treasury Department re 
quired an entry bond of 9 percent to cover potential dumping duties. After con 
siderable delay, some import entries of Japanese television sets were liquidated 
and dumping duties assessed. It is our understanding, however, that import 
entries of television sets since 1973 have not been liquidated: iro regular duties 
have been paid ; and no dumping duties have been assessed. Earlier this year the 
Treasury Department raised the entry bond required to 20 percent, indicating a 
marked increase in dumping margins. Further, we were informed that the 
Treasury Department initiated an investigation of alleged widespread fraudulent 
invoice schemes designed to avoid payment of dumping duties by the importers. 
Meanwhile, as you are aware, imports of television sets from Japan have 
continued.

It is estimated that approximately $3 billion of Japanese television imports 
from 1973 to date await assessment of dumping duties and that no further assess 
ment is planned until the fraud investigation i.s completed.

Foreign interests and importers continually maintain that the process of the 
withholding of liquidation of import entries during the antidumping process has
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an inhibiting effect on imports since the importer cannot estimate what price he 
should charge for imported articles in the absence of knowledge of what po 
tential dumping duties might be assessed. It is clear, in this case, the failure of 
the Treasury Department to establish appropriate dumping margins has had no 
such inhibiting effect. In fact, for most of the period since 1871, domestic tele 
vision manufacturers have had to compete with imports of television sets subject 
to a dumping finding and on which no dumping duties have been assessed.

While it is not possible to estimate what effect the failure of the Treasury 
Department to assess dumping duties on Japanese television sets has placed on 
the recent decision by the Zenith Corporation, it appears to us that a burden 
of proof rests with the Treasury Department that its failure has resulted in a 
loss of domestic production facilities and jobs which should have never been lost.

We therefore request an immediate report on the reason why the assessment 
<>f dumping duties has not taken place and what steps the Treasury Department 
intends to take to correct this deplorable situation.

Further, during 1970 when the 81st Congress was considering H.R. 18970, the 
Proposed Trade Act of 1970, which would have imposed certain time constraints
•on the Treasury Department during the processing of an antidumping petition, 
similar to the time constraints ultimately imposed by the Trade Act of 1974, the 
'Treasury Department estimated that the time constraints would require staff 
Increases of approximately forty additional expert technicians plus additional
•supporting personnel. Despite the imposition of time constraints and the increase 
:'in the number of individual companies subject to dumping findings, from about 
^seventy-five in 1972 to over four hundred today, the Customs Service staff 
responsible for administering the antidumping statute presently consists of only 
twelve professionals and approximately seven clerical.

We are quite concerned that domestic industries will not utilize the antidump 
ing statute because of both the time and expense of prosecuting a petition and 
the apparent inability of the Treasury Department to promptly and correctly 
assess and collect any dumping duties due. We would appreciate receiving an 
indication from the Treasury Department on what steps are intended to cure 
the administrative problems that now exist and to insure that no administrative 
problems arise from increased utilization of the antidumping statute as is being 
recommended by the Administration. 

Sincerely yours,
(S) DAN EOSTENOWSKI.
(S) CHARLES A. VANIK.
(S) WIILIAM A. STEIGER.

DEPARTMENT OF THE TREASURY, 
Washington, D.C., October 19,1911. 

Hon. CHARLES A. VANIK, 
House of Representatives, 
Washington, D.C.

DEAR MR. VANIK : On behalf of the Secretary, I am writing to acknowledge re 
ceipt of your October 13 letter, co-signed by Congressmen Dan Rostenkowski and 
William A. Steiger, expressing concern over delays in Treasury's processing of 
antidumping cases and what steps are being taken to correct this situation. 

You will have a report on this matter as promptly as possible. 
Sincerely yours,

GENE E. GODLET,
Assistant Secretary 

_____ (Legislative Affairs').

THE SECRETARY OF THE TREASURY,
Washington, November 2, 1977. 

Hon. CHARLES A. VANIK, 
' Chairman, Subcommittee on Trade, Committee on Ways and Means, U.S. House

of Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : Before he left for the Middle East, Secretary Blumenthal 

. asked that I acknowledge your letter of October 13.
Concerning the status of the dumping proceedings initiated by Zenith Corpora-

tion with respect to television sets from Japan, we have been conducting a full
, investigation of the circumstances in this case which we hope to have completed
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within the next two weeks. However, as you know, the actual determinations of 
duties due with respect to particular imports are essentially matters of confiden 
tial dealings between the importers and the Department. Therefore, we intend to 
prepare for your Committee a summary of the history of the case and of'the 
broader policy questions it raises, including those mentioned in your letter.

With regard to your concern about the willingness of U.S. industry to use the 
Antidumping Act, as I indicated last week, antidumping petitions relating to a 
broad spectrum of steel products have been filed with Treasury in the past two 
months and additional petitions can. be expected. Formal antidumping investi 
gations on steel wire rod from France and a variety of steel products from 
Japan have been initiated. I believe they are evidence that interest remains in 
using the Act as an appropriate response to unfair practices in the import trade.

We share the concerns which prompted you to write and would also like you 
to know that in connection with the recent influx of cases, we are also carefully 
examining the procedures under the Act for ways to improve and expedite our in 
vestigations and actions. Any thoughts you might have in this area would be 
most welcome.

Sincerely,
ROBERT CARSWELL, Acting Secretary.

COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE, 

Washington, B.C., October 25, 1977. 
Hon. ROBERT E. CHASEN, 
Commissioner o] Customs, 
U.S. Customs Service, 
Washington, D.G. 20229

DEAR MB. COMMISSIONER : As you are aware, recent events have focused public 
interest on the nature and administration of the Antidumping Act of 1921, as 
amended by the Trade Act of 1974. To aid the Subcommittee on Trade in its 
oversight of this important provision of our laws, I would appreciate your sup 
plying the Subcommittee with the following information.

1. For every antidumping case pending as of January 3, 1975 and every pe 
tition filed subsequent to that date, please list:

(a) the country and commodity involved,
(b) the name of the person or group filing the petition,
(c) the date on which the petition was filed,
(d) the nature of any final action taken by the Department, and
(e) where appropriate, the reason for a discontinuance of an investigation;

2. For each case in which an affirmative finding of dumping was made, please 
include:

(a) the current status of liquidation of entries,
(b) the amount of dumping duties collected to date,
(c) the nature of and reason for any modification or revocation of a 

dumping finding.
(d) the nature and amount of any cost of production adjustments re 

quested by the exporter(s) concerned,
(e) the length of time required to make a decision with regard to a cost 

of the production adjustment request, and
(f) the nature of the action taken by the Department with respect to such 

request.
It is recognized that while portions of this information will be readily avail 

able, some of the requested material will require a certain amount of staff time 
and preparation. Nevertheless, I ask you to respond as soon as possible in view 
of the great importance of this matter. I would appreciate your sending the in 
formation as it becomes available. 

Sincerely yours,
CHARLES A. VANIK, Chairman.
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DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE,

• ; . . "Washington^ October 27, 1977. 
Hon. CHARLES A. VANIK, 
Chairman; Subcommittee on Trade, Committee mi Ways and Means, Souse of

Representatives, Washington, D.G. 
DEAR MR. CHAIRMAN : Thank you for your letter.
It is receiving our attention and we will reply to you as soon as possible. 

, Sincerely yours,
PAULINE WILSON, 

Assistant to the Commissioner.

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE, 

Washington, November 7, 
Hon. CHARLES A. VANIK, 
Chairman, Subcommittee on Trade, Committee on Ways and Means, House of

Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : This is in reply to your letter of October 25, 1977, re 

questing certain information on antidumping. In answer to your questions 1 
(a), (b), (c), (d), and 2 (a), (b), (c), there are enclosed charts outlining this 
information. Where a "Discontinuance of Antidumping Investigation" occurred, 
copies of the Federal Register notices which show the reasons for the action 
are enclosed.

Please be advised that a response to question 2 (d), (e), (f) concerning cost 
of production will take additional time and will be sent to you as soon as possible. 

Sincerely yours,
G. R. DICKERSON, 

Acting Commissioner of Customs. 
Enclosures:
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Commodity Country Date Manufacturer

'Revocation of dumping finding:
Potassium chloride________ West Germany..._ Mar. 21,1975 

Do.._____________ France.______ Jan. 20,1976 
Primary lead metal_______— Australia._——— May 7,1976

Do _ _________ Canada_________do_-_ 
Cast iron soil pipe....__.___ Poland.______ July 27,1977

Tentative revocation of dumping finding:
Tuners (of the type used in con- Japan.___——_. Jan. 19,1977

sumer electronic products). 
Plate and float glass.............--—do............. Feb. 17,1977
Clear sheet glass————————————do— ————————————— 

Modification of dumping finding:
Television sets.——_..........——do.........—. Feb. 13,1975
Tuners.—-.__...—__....—...do...-.——... Apr. 1, 1975

Do .. ..——————————.do———.——.. May 24.1976 
Do..._______________do.______ Aug. 3,1976

Do . ____do_______Jan. 12,1977
Pig iron______________ Canada....____ May 12,1975
Large power transformers____— United Kingdom—— Apr. 7,1976

Potassium chloride________ Canada..._———. Aug. 6,1976

Do. ..do.——.——— Aug. 17,1977

Tentative modification of dumping 
finding:

Tempered sheet glass...____— Japan..__——— Sept. 12,1975 
Large power transformers___— Italy——_———— May 24,1976

Matsushita Electric Industrial Co., Ltd.;
Matsushita Trading Co., Ltd.; Victor
Co. of Japan.

Tokyo Shibaura Electric Co., Ltd. 
Sanyo Electric Co., Ltd.; Sanyo Electric

Trading Co., Ltd. 
Sony Corp. of Japan. 
Quebec Iron & Titanium Corp. 
Ferranti, Ltd.; Hawker Siddeley Electric

Export, Ltd.; Parsons Peebles Power
Transformers, Ltd. 

Brockville Chemical Industries, Ltd.;
Hudson Bay Mining & Smelting Co.,
Ltd.; Swift Canadian Co., Ltd.;
Cominco, Ltd. 

Duval Corp. of Canada; Amax Potash
Ltd.

Asahi Glass Co., Ltd.
Asgen Ansaldo San Giorgio Compagnia

General S.p.A.; Societe Nazionale
delle Officine di Savigliano.

Diamond tips for phonograph 
needles.

Calcium pantothenate ..............

Roller chain. __ .................
Do........ .... .... .......... .

Sulfur........... —————— 
Final termination of discontinued investi 

gation :

Large powers transformers ___ — 
Tentative termination of discontinued 

investigation: Rubber thread.. __

United Kingdom.. ... May 25,

Japan _______ July 27

Japan ________ Aug. 17 
—do———————. Oct. 4
Mexico ___ —— .. Sept. 8

Sweden. _ ——— _ ..do. 

Italy....—————— May 11

, 1976 Fidelitone International, Ltd.

, 1976 Brown Boveii & Co., Ltd. 
, 1977 Daiichi Seiyaku Co., Ltd. 
, 1977 St. Gobain Industries. 
, 1977 Honda Motor Co., Enuma Chain. 
, 1977 Daido Kogyo Co., Ltd. 
, 1977 Azufrera Panamericana S.A.

,1977 

,1977

FINDINGS OF DUMPING

Commodity

Portland cement.. _ . _______ ... 
Do... _ ....... ___ ..........
Do....... ___ ...——————
Do.... —— . __ ... . __ ... — ...

Do..————. ——————— __ -
Do...... ...... ...... ... . .... ... .

-Ferrite cores ______ ______

Country

.. Sweden. __ _____

.. _ do.. ____
——.do- __ . __ ... ....
.. U.S.S.R.—— ——— —— .

- U.S.S.R.— .... ... .... ..

- Holland-———————

... _ ..do———..——— _

Master lists issued 
Year of through (all 
finding manufacturers)

1961 June 1973.. __ ...
1961 (i)——————————.
1961 <i)-~ — — — —— —
1963 0) _ ....... .
1964 December 1970——.
1964 November 1972... 
1966 December 1976—— 
1968 (i).—————————.
1968 (i)—————————..
1968 (>)—————————.
1968 <0— —— — ... —— .
1968 February 1977...—
1969 December 1973... . 
1970 0). ———————.
1970 (i)—————————.
1970 December 1974......
1970 (')————————
1971 April 1977 ___ ....
1971 June 1974——— ——
1971 April 1972——— ___
1971 December 1974———

Approximate 
duties 

assessed

$77, 700

80, 100 
95, 800 

101, 600

579, 000 
6,500

131, 000

337, 900 
1, 487, 000 

900
Sea footnotes at end of table.
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FINDINGS OF DUMPING-Continued

Commodity

Do.. ____ _____ ____ .
Do.... __ —..._———— —— .

Do-. —— —————— ——— —— .
Wall tile. ................... __ --...
Sheet glass _ . —— ___ ._-.... . -.
Potato granules ____________ .

Asbestos cement pipe. ___ _ _ .- — .
Bicycle speedometers-.... —— _ ——— .

Fish netting. ———— -. —— - —— . —— -.
Diamond tips..... _._ ______
Drycleaning machinery _______ - -. 
Sulphur ._ — _ —— _ . — —— . - —— .

Do.. —— ——— ————— —————
Do..... _____ ......----.-.
Do_-......._—— __——————..
Do........ ___ . ____ .......

Wire rods.. ....... ______ .........
Stainless steel plates.. ___ — ... . ..

Synthetic methionine __ . ____ ..
Roller chain . ___ . _____ ...
Steel wire rope ________ ........
Wood pulps — _ _ _._. _

Do......... ___ .-....---_..

Sulfur................... __
Calcium pantothenate __ __ .___ —

Gulf cars ___________ ........

Acrylic sheet. .. ____ .........

Plywood doorskins ___ ............

pools.

equipment.
Animal glue and inedible gelatin* ___

Do...................... ..........
Do................................
Do.........— ....................

Country

._ Japan __ __ ._ __ ._._

.. WestGermany.. ........

.. France _ .. __ _

._ Japan.. __ _ __ __ __ _,

.. WestGermany.... _- .

.. United Kingdom, ——— __

.. Italy.———— —————

._ Canada __ _____

.—-.do.---— _ ——

.. Japan.. — _ ———— .

. _ -.do ___ __ .. -.

.... ... do——— ... .... ....

.——do. ——— - __ .... .

.- United Kingdom .........

._ WestGermany _________ 

._ Mexico. -... _ ___ „

.. Italy——————— ———

. Sweden.... ___ _

__ .do .................
— ... do... ...... ... ... ..
— — do— —— —— ———
_ Canada ___ __ _ _ —

_ Brazil— ...............

_ Canada __ ____ _
_ Japan. -_— —__.-._ .

——do.... ____ .....

. Poland... ..............

_ Japan ___ ..........
— ... do—— ... ._---_.
......do.. _ ..... .— ...
— ... do.—— .... .... ....
.--.do—— ------
——do— _ ...... .....

. Italy————————.

. WestGermany.. ........

Year of
finding

1971
1971
1971
1971
1971
1971
1971
1971
1972
1972
1972
1972
1972
1972
1972
1972 
1972
1972
1972
1972
1972
1972
1973
1973
1973
1973
1973
1973
1973
1973
1973
1973
1974
1974
1974
1974
1974
1974
1975
1976
1976
1976
1976
1976
1977
1977

1977
1977

1977
1977
1977
1977

Master lists issued
through (all
manufacturers)

June 1973. . ........
(')— .... ... ... .... ...
(i)
June 1973..-- __ ....
December 1972 ........

September 1973. ...
December 1973 ......
June 1976.... ......

(.)
December 1973.. ....
(>)——— _____ --
July 1972 .... ....
December 1973.. ....
June 1974. ....... 
December 1972———

December 1973 ......
June 1976.. ............
June 1973. .........
July 1973——— ....
December 1974... ...
June 1973. — .. ....

(i)
(i)_— ———-——.
October 1974— ....
June 1976_- . .....

July 1975—— ... ....

June 1976.—- .....

November 1975. ....

Approximate
duties

assessed

$218, OOQi
50, 600'

180

297, 000'
240

74, 400
12, 300
1,100 

30, 700-

198, 400

118,000
316,000.

13, 30ft.
404, 000.

32, 200:
13, 000"

610, 000-

15, 000-

13, 800.
7,200-

1 No shipments.
3 Case in court, file unavilable.
1 Final revocation issued.
' ITC determination of injury Oct. 29,1977, finding of dumping to be issued*

DEPARTMENT OF THE TREASURY,
U.S. CUSTOMS SERVICE, 

'Washington, D.G., December 8,1977. 
Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, House Committee on Ways and Means, Wash 

ington, D.C.
DEAK MR. CHAIRMAN : This refers to your letter of October 25, 3977, request 

ing certain information regarding antidumping. On November 7, 1977, we sup 
plied your office with tall the data requested except that relating to cost of pro 
duction. Enclosed herewith is the information on cost of production.

Please note that the amounts shown on the enclosed chart for differences, 
in cost of production represent the maximum claimed for any model or size- 
involved in a particular case. Because of the differences in models or sizes,, 
claims and allowances could range from the maximum amount down to zero;: 
in some instances, allowances were either totally disallowed on particular models-.
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•or sizes, or additions were made to foreign market prices to reflect higher costs 
of production for the imported article. In general, it can be said that very few 
allowances are ever granted in the exact amounts claimed.

With regard to problems of delay in appraisements arising because of claims 
for differences in cost of production, there are only two commodities presently 
under findings of dumping where this has.caused difficulty; the commodities 
are television receivers from Japan and large power transformers from France, 
Italy, Japan, Switzerland and the United Kingdom. On these causes, it has 
taken a period of years to reach conclusions on the claimed adjustments. On 
.all other cases, data on cost differences comes in routinely as questionnaires are 
issued, and decisions are usually made within a period of several months after 
the receipt of the information.

If the Customs Service can be of further assistance to you, please advise me 
.at your convenience.

Sincerely yours,
R. B. CHASEN, 

Commissioner of Customs.
Enclosure.

Commodity Country Maximum amount claimed' Allowed

Water circulating pumps-_____ United Kingdom..______ $6 per unit.....___——____- Yes.
•Ski bindings--—......--____ Switzerland_________ $0.66 per unit————————..—— Yes.
Automobiles-__..____..__ Italy..__________ $585 per unit..._________.. Yes.

Do._—......______ France...__________ 12 percent ._———— ———————— Yes.
Do................__....... West Germany...._...-_..... 25 percent..........._............ Yes.

Railway track equipment..___. Austria__________ $21,000.....--__________- Yes.
Pressure sensitive tape._..__. Italy____________ ($0.07 per roll) 6 percent-—————— Yes. 
'Saccharin....__________ Korea____.______ ¥70 per kilo,..-___. ——.....— Yes.
AC adapters.......___,._...-_._.. Japan.......-__._...._.._.. ¥25.5 per unit.........._.....__..,- Yes.
Digital computer scales....______do____..._____ Minimal_.. ——— ————————— No.
'Nonpowered mechanics tools... ......do .....___. ..... 35 percent..............--.-.._...,. Yes.
Bicycle speedometers-..---...._..-....-do..................... ¥34.88 per unit............__..... Yes.
'Industrial vehicle tires._......... Canada_______... $1.10.___ — ___— ———— - Yes.
.Automobiles___ _ ___ __ do ._ _ __ $49.. __.._____-----____- Yes.

Do.......................... Sweden.................... $282-.............................. Yes.
large power transformers._.. .Italy.. ._ .__ _ 50 percent..___________.Yes.

Do................_....... Switzerland.......................do..,.......................... Yes.
Do.._....__._____ .. Japan_____._ _______do..______...-.-.___. Yes.
Do.......................... France..........................do....................__..... Yes.
Do.....__________. United Kingdom.____.__....do.______.._..-.___. Yes.

Television sets.___.._____. Japan.._________ $70_..._..__________ Yes. 
Automobiles..____.._____. United Kingdom______ 15 percent__..___.____- Yes.

Do....._.........._-.....-. Japan.._._.........-_.-.... $885............................... Yes.
Do_______._____ Belgium.....___.._-. 10 percent...____.-_____- Yes.

1 The claims for material adjustments shown in this column represent claims for items such as pollution control and safety
•equipment for automobiles, which were on the U.S models but not the foreign, to the differences in the amounts of core 
steel copper winding material and insulation material on large power transformers. Attached is a sample copy of an auto 
mobile submission requesting adjustments for differences in the merchandise compared. Each and every item on the list 
had to be considered in reaching a bottom line adjustment figure.

COMMITTEE ON WATS AND MEANS,
SUBCOMMITTEE ON TRADE, 

Washington, D.C., November 11, 1977. 
Hon. W. MICHAEL BLUMENTHAL, 
Secretary of ftic Treasury, Washington, D.C.

DEAR MR. SECRETARY : In reference to the Trade Subcommittee's November 8 
oversight hearing regarding the administration of the Antidumping Act, I 
am forwarding those questions to which your representatives, Mr. Mundheim 
and Commissioner Chasen. were unable to furnish answers at the hearings as 
well as some additional questions which, due to time restraints, the Subcom 
mittee Members were unable to ask. We would appreciate receiving your re 
sponse by November 16, in order to include the questions and your replies in 
the printed record of the hearing.

I would also like to take this opportunity to ask for your consideration and 
comment on a proposal regarding a possible "early warning system" of poten 
tial dumping in the U.S. market. During the afternoon session, a public witness 
mentioned that the Davignon Plan of the European Economic Community pro 
vided a minimum price for European steel sold in the Community and that
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such information is available to the public. I raised the question of whether 
Treasury should compare the Davignon Plan prices with those of European: 
steel imported into the U.S. in order to provide an early warning of apparent 
sales at less than fair value and a possible dumping situation. I would apppreci- 
ate receiving your comments on that proposal. 

Thank you for your consideration. 
Sincerely yours,

CHARLES A. VANIK, Chairman..

DEPARTMENT OP THE TREASURY, 
Washington, D.C., December 7, 19Ti.. 

Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, House Committee on Ways and Means,. 

Washington, D.C.
DEAR MR. CHAIRMAN : I appreciate the opportunity to respond to the ques 

tions raised by you and the members of the Trade Subcommittee regarding the- 
administration of the Antidumping Act. Attached are the responses to a number- 
of the questions. The Department is preparing answers to the remainder for- 
transmission to you as soon as possible.

In your letter of November 11, 1977, you requested my comments on an- 
"early warning system" based upon a comparison of the Davignon Plan prices, 
with those of European steel sold in the United States. I am not satisfied that 
Davignon Plan prices indicate the price of steel in the European Community 
accurately enough to be used as an early warning device. Except for a few- 
products, the prices in the Davignon Plan are only administrative suggestions, 
not mandatory prices. I understand that actual transaction prices in Europe- 
are frequently below the Daviguou Plan prices, even where these prices are 
"mandatory".

Under Secretary Solomon has briefed you about the reference price monitor 
ing system his task force is developing to organize Treasury's resources so- 
that it can identify situations in which it would be appropriate to initiate anti 
dumping investigations for steel mill products imported into the U.S. This 
system also contemplates accelerated application of remedies under the Anti 
dumping Act.

Implementation of this monitoring system will pose substantial problems. 
It is likely that experience with the initial efforts will demonsti'ate the need 
for refinements in the system. Until we have had an opportunity to evaluate- 
the reference price monitoring system, it would be premature to determine if 
a broader application of such a system would be sensible. 

Sincerely,
W. MICHAEL BLUMENTHAL,

Secretary.

DEPARTMENT OF THE TREASURY, 
Washington, D.C., December 23, 1977. 

Hon. CHABLES A. VANIK, 
Chairman, Subcommittee on Trade, Souse Committee on Ways and Means,.

Washington, D.C.
DEAR ME. CHAIRMAN : Following the hearings before your Subcommittee on 

November 8, you sent a letter to Secretary Blumenthal enclosing a series of 
questions you and other members of the Subcommittee had addressed to Messrs. 
Mundheim and Chasen at the hearing.

Enclosed please find our replies to those questions. We regret the delay in 
forwarding these replies, but trust they will have been received in time for 
incorporation into the record of the proceedings. 

Sincerely,
PETER D. EHRENHAFT, 

Deputy Assistant Secretary 
and Special Counsel (Tariff Affairs), 

Enclosures.
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QUESTIONS SUBMITTED IN SUBCOMMITTEE'S Nov. 11, 1977, LETTER AND 

TBEASUBY'B RESPONSE
1. In a number of antidumping cases, notably the Japanese TV and the 

Canadian steel bars cases, entries have not been liquidated in years.
(a) In Secretary Blumenthal's letter to the Subcommittee dated June 16, 1977 

he states that the delay in liquidating entries of Japanese TVs (entries have 
not been liquidated since 1973) is partially due to Treasury's inability to evalu 
ate exporters' requested price adjustments due to the complexity of cost of 
production figures and the reluctance of Japanese exporters to furnish cost of 
production data.

What is the value of televisions entering the U.S. since 1973 when entries 
were last liquidated? How much does this represent in normal entry duties? 
How much of this amount has been collected to date?

Answer. The Customs Service estimates that the value of television sets 
imported from Japan from 1973 through the first eight months of 1977 and 
subject to the dumping finding amounts to $1.67 billion. The total normal entry 
duties on this merchandise amounted to $83 million, all of which have been 
collected.

ESTIMATED TOTAL IMPORTS OF TV'S (MILLION $)

1973........................................
1974 ................ ...
1975.........................................
1976..-.-..-..-....... ....
19772,......... — ...........................

Value

.......... ,...........— ........ $280
243

" .. . . 235
547
3G5

Amount
normal
duties

t 
J13.5
12.0
12.0
27.5
18.0

Total................................................................... 1,670 83.0

i This does not include antidumping duties. 
>1st 8 mos only.

(6) Can you estimate the total amount of uncollected entry duties arising 
from unliquidated entries subject to dumping findings ?

Answer. The withholding of appraisement on products subject to a dumping 
finding does not delay the payment of normal entry duties. Thus, the only un 
collected entry duties on such products would be antidumping duties. In order to 
estimate the total amount of uncollected antidumping duties on the approximately 
70 antidumping cases outstanding, a considerable amount of data must be col 
lected from the Customs agents in the field. Customs has initiated a survey to 
gather this information and an estimate of uncollected antidumping duties will 
be provided to the Committee as soon as it is available.

[The information follows:]
The Customs Service prepared last month the attached list of products subject 

to an antidumping finding showing the value of unliquidated entries and the 
dumping margins found in the initial Treasury Department investigation of 
sales at less than fair value. This list indicates the potential antidumping duty 
liability on unliquidated entries. However, experience indicates that the actual 
antidumping duties paid will probably be much less than those indicated on the 
chart. For example, in the case of sulphur from Canada, where the total value of 
unliquidated entries is approximately $53 million, Customs estimates that the 
actual antidumping duties paid are likely to be about $50,000 since prices have 
been drastically revised since the initial findings. That is the usual experience In 
most cases.

[List follows:]
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MERCHANDISE HELD UNDER 010 PURSUANT TO FINDING OF DUMPING

Commodity Country • Value Percent'

iPotash..........——_..----..___.__..._ Canada...._.__...____ $310,927,919 10.0
Potato granules________________ .. ___do - __ ..-... ~ 156,049 10.0
Sulphur.....__________._______._.....do.____._______ 53,000,061 11.0
Paving equipment_____________ _ .. ..do ._ . _ . 1,741,050 31.0
Fish netting._________________ __ Japan_____ ______ 7,887,000 11.0
Roller chain. _.-.____________________do.____________ 55,039,000 20.0
Powertransformers...________ .. . United Kingdom. _ . 8,060079 10.0
Pigiron...________.___._____ .._ Canada..-—... ....__... 1,839,817 7.0
Icecream wafers_____________________do.___________•— 79,675 3.0
Roller bearings..___________ __ Japan . _ . 81,060,939 17.0
Expanded metal.______________________do.____ ______- 1,556,000 8.0
Wire rope._____._....___......__.__...do.______..-..-.. 42,326,000 7.0
Swimming pools....._______________ ____do_____ ______ 1,546,000 3.5
Powertransformers..._______L_______ France____________ 1,367,263 9.0

Do..———————————————————_ Japan....................... 2,869,000 28.0
Drycleaning machines...__...___________ Germany.___________ 3,823,423 15.0
Vinyl film...——......——..—.................. Argentina.........——.——. 25,471 33.0

Do.......____________.____ .._ Brazil ..___ .. __ .. 91,427 52.0
Bicycle speedometers.._______________ Japan.____________ 1,381,000 23.0
Wirerods..__......._____.___._ . ..France .. .. . 9,269,000 22.0
Steel plates....——.__..— .————.__._ Sweden..__. _____... 3,151,000 18.0
Plastic tape....__.__._._.__ Italy . 4,833,000 10.0
Acrylic sheet._____________ __ .Japan .. ... 894,000 30.0
Synthetic rubber___ __ do 51,899 55.0
Animal glue....__.__._....________ Yugoslavia.....____....... 237,209 10.0
Ferritecores_.___ ______ Japan 334000 25.0
Walltile.......__...___.___.. _ . United"kingdom. . .. . 11,386,000 46.2
Methionine. ____ _ Japan 25,072,000 50.0
Pantothenate.___. ___ " " "" do" ~~"~ 3,961,000 9.0
Sheet glass____________ . Germany 143,503 36.0
Tuners......._...____.__._ Japan " " .... 15,869,000 21.5
•Sheet glass....___.__..._.... . Italy ... . 1,174,000 20.0

Do._. ...__ . . Japan" "" 2,164,000 70.0
Sulphur...———-.————————————.I.—— MexicoI.I.I...;ri-...——— 179,712,000 73.0
Doorskins_______ . _ __ Japan 23,882,000 5.0
Potash........._______..._.. . .Germany. ... .____ 2,160,420 75.0
Waterpumps_______._._————__.... United Kingdom..————.._ 993,593 33.0
Golfcarts.........————————.., . Poland . ——— .. 11,146,930 50.0
Titanium sponge__ ... U.S S R 1,770,227 40.0
iDiamondtips______________ United Kingdom __ _ 523,178 20.0
Tempered glass___ __ Japan . . 378,031 4.0
Picker sticks.....__.__.......__ "" " Mexico" .. .... - 955,924 120.0

'Sheet glass.____ _ Taiwan . 2,644,702 9.0
Floatglass.. — __.__........... " " Japan " ... ...._. 1,986,677 10.0
Pigiron.. _____ _ _ Finland . . 64,000 6.0
Animal glue................_. .... Sweden""" ...... 21,000 90.0

Do_. . _ _ _ Holland . 191,000 20.0
Powertransformers.... ____ .. _ Italy _ _ _ _ 4,740,539 9.0
•Cement- . .. . """" Swed'e'n""" """ 3,749,843 20.0
Racingplates_____ ____ _ _ Canada ... . 195,470 4.0
Hardwood pulp _ _ _ do 28,290,896 5.0
Steel bars and shapes . .. --------- -d()— - — _ _ _ 2,025,093 10.0
Steel reinforcing bars..——.......... " .do ... __-___ 265,714 10.0
'Steel jacks .... .. "" "do - 310,445 1.0
TV sets..————.————.————.I————"japan.--I-.-"I-———_ 2,700,000,000 20.0

' In most instances, the percentage amounts shown reflect bonding amounts set at the time of the fair value investiga 
tion; they are, therefore, probably not representative of current margins which tend to decrease or disappear over the
•years.

Note: The District of San Francisco is not included in this report.

(o) What is the average length of time between an entry and a liquidation for 
imports subject to a dumping finding?

Answer. The Customs Service has estimated that the average time lag in the 
recent past has been approximately three to three and a half years.

(d) If there is a significant period of time between entry and liquidation,
•doesn't this adversely affect government revenues while, at the same time, 
present the importer with a windfall "float" ? (See table).

Answer. The Committee's chart appears to assume that normal entry duties 
are not collected until final liquidation. This is not true. Only antidumping duties 
remain uncollected after entry and until final liquidation. There is certainly an 
advantage to the importer in posting a bond until the antidumping duties are 
actually assessed if the cost of the bond is less than the cost of borrowing the 
same amount. However, this may not be the case when account is taken of both 
the premium on the bond and the collateral that sureties require as a rule to
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secure-the payment of the bond.'Moreover, in many cases the actual,duty.liability 
is much less than the face amount of the bond, especially when the exporter has 
raised his prices to eliminate any liability for antidumping duties. •

EXAMPLE; OF COST TO IMPORTER OP PAYMENT OF ENTRY AND DUMPING DUTIES 
COMPARED WITH COST OF BONDS

Japanese TVs
Imports in 1976 (value in dollars)______________-__ 572,736,000.00 
Entry duties owing (5 percent ad val)____________-__ 28, 636, 800. 00 
Dumping duties owing_________________—___——__ Unknown. 
Cost of bond to cover entry duties ($1.25 per $1,000)-___—_ 35, 796. 00- 
Bond covering potential dumping duties:

Required face amount of bond (9 percent value of entry in
1976) ________ __________ ____________ 51,546,000' 

Cost of bond ($5)__________________________ 257,731 
($5-10 per $1,000) ($10)______________________ 515,462

Thus, at a maximum cost of $551,258, importers defer a minimum payment of 
$28,636,800.

Interest accruing on investment- of deferred payment could yield between 
$1,431,840 (5 percent rate of return) and $2,863,680 (10 percent rate of return). 
This covers total cost of bonds and leaves sizeable net gain.

2. The timing restraints added to the Antidumping Act by the Trade Act of 
1974 ended Treasury's practice of unnecessarily prolonging the making of a 
flumping finding. However, now we find that after publication of a dumping' 
finding, Treasury fails to liquidate entries and collect applicable dumping 
duties. Perhaps the answer is for Congress to impose similar time constraints on 
liquidation of entries subject to a dumping finding.

What are your views on this proposal?
Answer. There is no satisfactory justification for the considerable dela.v 

between entry and liquidation for products subject to a dumping finding. The- 
Treasury is working to reduce this delay to approximately one year, based upon 
the time needed to collect the information on which to base an assessment. There 
are, however, some limitations inherent in the complexities of the calculations 
on which antidumping duty assessment must be based. For example, in the case 
of television sets from Japan, Treasury had to decide on an unprecedented 
number of complex requests for adjustments due to different circumstances of 
sale. Nevertheless, the Department recognizes the need to improve its record- 
in this area and it is working to do so.

Legislated time limits on liquidation are not the right solution to this prob 
lem. Such time limits could lead to overstafflng in order to have enough staff' 
on hand to meet unusual surges in work loads. They could also lead to unneces 
sary litigation over the basis for duties assessments if assessments are based' 
on the information available within the time limits which later proves to be- 
inadequate.

3. What is the reason for singling out steel and precluding other items from 
action contemplated by the "Solomon" plan?

Answer. There are a number of reasons why the situation in the steel in 
dustry is imique and warrants the special measures being implemented. First, 
the steel industry is one of the largest U.S. industries and a substantial and' 
continuing shrinkage of the U.S. capacity to produce steel is not in the interest 
of the U.S. economy from strategic as well as economic points of view. Second,, 
the number of antidumping complaints filed with the Treasury Department 
since February, 1977 is unprecedented for a single industry in so short a time- 
frame. These considerations require the Treasury Department to organize its 
resources as effectively as possible to deal with the problem raised by these 
antidumping complaints.

However, the implementation of this monitoring system will pose substantial 
problems at a considerable cost in manpower and budgetary resources. Current 
estimates indicate that 80 additional staff will need to be hired and the total 
cost of the monitoring system will be $2 million on an annual basis. It is likely 
that experience with the initial efforts will demonstrate the need for refine 
ments in the system. Until we have had an opportunity to evaluate the reference 
price monitoring system in the light, of these considerations, it would be prema 
ture to determine if a broader application of such a system would be sensible.
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.4. Are such (actions (on a .temporary.basis) /consistent "with our. obligations- 
under international anti-dumping law and the GATT? . . . ••'..-

Answer. A reference price monitpring, system for steel, if properlyjaflmlnistered,. 
would be consistent with U.S. international obligations under both the Interna 
tional Anti-Dumping Code (the Code)-and the GATT. . , , >..:-...

The reference price monitoring system simply provides a mechanism for orga 
nizing Treasury resources so that it can take accelerated action to remedy unfair 
trading practices relating to steel mill products. Article 5(a) of the International 
Anti-Dumping Code clearly authorizes responsible.authorities in special circum 
stances to initiate investigations without a complaint 'from the affected industry. 
The special circumstances affecting the steel industry clear.ly warrant this action. 
Since the Code is an agreed interpretation of Article VI of the GATT, no problems 
a're posed by that agreement. ' :

5. In the Trade Act of 1974, Congress amended the Anti-Dumping Act. by pro 
viding that, in the event of sales in the market of the exporting country are less 
than the -cost of production, Treasury would use a "constructed value" (the cost 
of labor, materials and a fixed percentage for general expense and profit) in deter 
mining dumping margins. . •• . •

• Under the U.S. Antidumping. Law, a minimum 8 percent profit factor is added 
in.

In 1975 and 1976, how many foreign steel companies obtained an 8 percent profit 
level:

Answer. Under the U.S. Antidumping Act, us amended by the Trade Act of 
1974, whenever sufficient evidence has been presented, the Secretary of the Treas 
ury is required to determine whether a product is being sold in the home market 
of the country of exportation or third country markets at prices which represent 
less than the cost of production. If he concludes that in fact such sales were made 
at less than the cost of production over an extended period of time and in substan 
tial quantities in the normal course of trade and at prices that do not permit the 
recovery of all costs within a reasonable time, he must exclude such sales prices 
in mating less than fair value determinations. If, as a result of excluding such 
sales, the remaining sales are determined to be inadequate, as a basis for deter 
mining foreign market value, the Secretary must use a constructed value for such 
purposes. If a constructed value is used, a minimum 8 percent profit factor must 
be included. The Treasury Department officials who have reviewed data on foreign 
steel operations in connection \vith antidumping investigations are not aware of 
any foreign steel companies which obtained an 8 percent profit level in 1975 and 
1976. Nor have domestic companies achieved such profits. Therefore, the rule re 
quiring a minimum 8 percent profit to be included in determining constructed 
value may be viewed as unfair. It also tends to overstate the fair value of mer 
chandise made by companies (such as those in Japan) whose working capital is 
more extensively derived through borrowing than equity investments, since it adds 
an 8 percent factor to costs that we generally consider includes interest expenses. 
The mandatory 8 percent margin has been criticized by many of our foreign trad 
ing partners as contrary to Article 2(d) of the International Antidumping Code, 
under which the standard for profits is to be those "normally realized on sales of 
products of the same general category in the domestic market of the country of 
origin."

6. Do other countries, e.g. Canada. Australia, European Community, have au 
thority statutory requirements similar to ours regarding sales at below cost of 
production?

Answer. In the case of Canada, the law allows for a computation of "normal 
value" (the equivalent of our "fair value") in a manner prescribed by the Min 
ister of National Revenue. Normal value is based on the price of like goods sold 
by the exporters in the ordinary course of trade for home consumption under 
competitive conditions (Article 9(1) (b)). In some cases where sales below cost 
have occurred, the Canadians have resorted to Ministerial "prescription" and 
used of production information in arriving at "normal value" determinations. The 
Canadian authorities have used such an approach in connection with their recent 
steel investigation.

In Austrila, the authorities are permitted to include an amount for profit when 
calculating normal value for comparison purposes (Article 5(2) (a) (iv)). We 
are unaware of any specific instance in which the Australian authorities have 
disregarded sales below the cost of production for purposes of determining normal 
value. However, we were supported by the Austrian delegation at the recent 
Anti-Dumping Code Committee meeting in our position that sales below the cost
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•of production, over an extended period of time, could be disregarded.for fair 
value purposes.

7. "Where an exporter makes an outright refusal to supply information (as in 
"the Gilmore steel case) the Treasury Department apparently feels justified in 
proceeding on the basis of the best available information in making its deter 
mination regarding sales at less than fair value.

Does Treasury proceed in the same manner whenever an exporter delays 
'making such a submission beyond a reasonable length of time?

Answer. In conducting its fair value investigation, the Treasury imposes strict 
time limits governing exporters' responses to Treasury questionnaires. These 
questionnaires are delivered to the exporters within several days after publica-, 
tion of the notice initiating an investigation. The exporters are given 30 days in

•which to respond, and that the Department has adequate time within which to 
with an additional 15 days granted only in cases of extreme complexity. If in 
formation is not provided, or the information furnished is inadequate, or unveri 
fied, the Department proceeds on the basis of the best information available. The 
purpose of these time limits is to insure that exporters have adequate time in 
which to respond, and that the Department has adequate time within which to
•analyze and verify any information it receives.

It should be noted that in the Gilmore case, the exporters did initially supply 
home market and U.S. sales price information. However, the exporters originally
•refused to supply either third country sales or cost of production information.
Since some cost of production information was available from the petitioner and 

:from other sources, Treasury felt justified in utilizing such information as the
best information available for purposes of the Tentative Determination. There-
•after, the exporters supplied certain cost of production information which will 
be considered in making the Final Determination.

S. Because the law requires that dumping duties be assessed on the basis of 
^present price comparisons, Treasury must continually revise its pricing informa 
tion on foreign exports.

How much time generally elapses between a request for revised information 
irom the Treasury and the submission of complete answers in a form which can 
be analyzed by Customs (e.g., submissions are in English, not in the language of 
:the exporting country) ?

Answer. The Customs Service usually allows exporters 30 days to respond to 
requests for updated price information, with possible extensions of an additional

•30 days. However, it is not unusual that additional contact is made to clarify 
information in these responses. This normally takes only an additional 10 or 15
•da.vs, depending on the complexity of the issues.

9. It is our vinderstanding that Treasury's task in making price comparisons for 
.the purpose of assessing dumping duties is complicated by exporter requests for
•adjustments based on differences in circumstances of sale, quantities sold, or cost 
of production.

Why are there no strict time limits for submission of information by exporters, 
particularly—when the information is required to determine the validity of an 
.adjustment requested by the exporter?

At what point after requesting information from the exporter do we cease wait 
ing for an answer and proceed on the basis of the best available information?

Answer. In the past Customs has not placed a high priority on insuring that
•exporters adhere to strict time limits in providing information regarding anti 
dumping duty assessments. Accordingly, there has been no set time limit after 
which Customs proceeds on the basis of the best available information. The 
'Commissioner of Customs has reviewed this situation and determined that it 
results in unacceptable delays in the liquidation of entries subject to dumping 
findings. As a result Customs will be devoting more resources to the assessment 
stage of antidumping proceedings and will utilize the best information available 
when necessary. Specifically, Customs will continue to make regular requests for 
information, but will now require exporters to respond within thirty days, with 
one thirty day extension available. When these time limits have expired Customs 
may proceed on the best information available.

10. What pricing information do you routinely transmit to the International 
Trade Commission when sending that agency advice under section 201 (a) of the 
Act? Do you send them all information at your disposal regarding U.S. sales of 
the imported LTFV merchandise? Is this information put in a standard format?

Answer. Treasury transmits to the International Trade Commission all of the 
information on prices and sales which it uses in its investigation of sales at less
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than fair value. Generally, this information is. not put in a standard format- 
Rather, Treasury transmits this information to the ITC in the same format in. 
which Treasury received it.

11. Since the Antidumping Act is specifically excluded from the provisions of 
the Administrative Procedure Act, what sort of record is maintained of the pro 
ceedings leading to a determination of LTFV sales or no LTFV sales?

Answer. Treasury's antidumping investigation was specifically excluded from 
APA requirements by the Trade Act of. 1974. Nevertheless, Treasury does develop 
an extensive "record" based on material presented during an investigation. Dele 
tions are made from this record only to protect confidential information. All non- 
confidential material presented during an investigation is placed in a reading 
file which is made available to all interested parties. A transcript of the oral hear 
ing provided to all parties is also prepared at Treasury's expense. It is our belief 
that these procedures conform with an open and fair administration of the law, 
while recognizing the legitimate need to maintain the confidentiality of business" 
information.

12. During the full-scale investigation phase and during the administration of 
an antidumping finding, Customs must receive confidential business information 
from foreign producers and must verify such information.

Is there a reluctance on the part of foreign producers to supply confidential' 
business information?

How does Treasury or Customs protect the confidentiality of information sub 
mitted on that basis?

If additional protection is needed, should it be by means of a revision of Treas 
ury regulations or should it be on the basis of statutory revision?

When Customs verifies information, how is this done?
In attempting to verify information, doesn't Customs ever independently verify 

such information? For example, I understand that in a Section 337 case involving" 
Japanese televisions, the ITC had comparable home market sets and export sets 
purchased and analyzed by an independent testing laboratory. Has Customs ever 
done this to verify both that the similar home market television set selected is 
the most appropriate and that the cost differentials are justified?

Answer. Customs often encounters reluctance on the part of foreign producers 
to supply confidential business information. However, when it is made clear to 
the foreign producers that the information will be protected from disclosure, the- 
information is normally made available.

Customs protects confidential information by retaining it in files which are not 
available to the public. All information on which an exporter requests confi 
dential treatment is clearly marked, so as to prevent inadvertent disclosure. 
(Non-confidential summaries of confidential data must be furnished to enable 
other interested parties to comment on the submission.)

Customs does not believe that any additional protection of confidential business 
information is required. To date we know of no unauthorized release of such 
information by the Customs Service or complaints of such release by foreigners 
or domestic interests. The Customs Service is constrained by the provisions of 
the Freedom of Information Act, which provides guidelines for protecting con 
fidential business information. Any changes in Customs regulations would, of 
course, conform to the provisions of that Act.

Customs normally verifies information submitted by foreign producers from 
the original books and records of those firms. This is considered to be the most 
reliable source of information on the operating costs of any particular firm. 
Verifications through independent sources are occasionally used, but such verifi 
cations are considered less reliable than first hand source documents.

13. The law permits the withholding of appraisement to be effective from 120 
days prior to the publication of the "Antidumping Proceeding Notice."

We understand that the regulations, however, generally provide for withhold 
ing of appraisement prospectively and that it is seldom done retroactively. Why ?

Answer. Section 201 (b) of the Act authorizes the Secretary to withhold ap 
praisements of unliquidated entries retroactively for a period of not exceeding 
120 days prior to the publication of the notice initiating and investigation. It 
has been Treasury practice, as reflected in the antidumping regulations (See 19 
CFB 163.35), that the withholding applies prospectively and not retroactively. 
The reason is that we believe that the law is intended to be remedial and not 
punitive. If Treasury were to withhold retroactively, U.S. importers who pur 
chased foreign merchandise without knowledge of an antidumping proceeding 
could be unfairly penalized by the retroactive assessment of dumping duties.
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There are situations, however, where Treasury would consider withholding retro 
actively. For example, as noted in the regulations, (See 19 CFR 153,365(d)) :

Such action would appear to be appropriate when appraisement is withheld 
regarding a class or kind of merchandise as to which a dumping finding has 
been revoked, at least in part on the basis of price assurances, and the 
Secretary concludes such situation reflects a history or pattern of the below 
fair value sales.

14. Under regulations promugated by the Treasury, a single entry consumption 
bond covering both normal duty and any dumping duty can toe furnished to 
•effect the entry of merchandise under either a withholding notice or a dumping 
finding. Only when either the resale price in the U.S. is unknown or the district 
director requires it, must an additional special dumping bond be furnished.

Can you estimate 'how often a special dumping bond is required 'because the 
resale price is unknown?

Can you advise us whether, since January 1975, any district director has 
exercised his discretion and required that an additional dumping bond toe 
furnished?

If yes, is this a unique situation? How often do you believe it has occurred? 
Answer. Of entries currently withheld from appraisement for dumping pur 

poses, the types of bonds used are as follows :
(1) Term or general term bond, 82 percent.
(2) Special dumping bond (resale price unknown), 2 percent.
(3) Single entry bond (to cover potential dumping duties plus normal duties), 

16 percent.
15. The Secretary has discretion during a dumping investigation to discontinue 

nn investigation on a number of grounds, including when he determines that 
there are other circumstances on the basis of which it may no longer be 
appropriate to continue the investigation.

Can you give us some examples of what these other circumstances are?
If an investigation is discontinued on the basis of other circumstances, how 

can you be sure that clumping will not continue since there is no requirement 
of nssurances to Treasury?

Have any investigations been discontinued on the basis of other circumstances?
When an investigation is discontinued on the basis of price assurances, what is 

the normal time period within which the frequency with which the exporter 
must file reports with the Commissioner?

Are these reports usually filed on a timely basis or are they subject to lengthy 
delays?

Does Customs verify by independent means the information contained in these 
reports ?

Answer. The Secretary has utilized his authority to discontinue dumping 
investigations when "there are other circumstances on the basis of which it may 
no longer be appropriate to continue the antidumping investigation" only twice. 
The first involved fur felt hat bodies from Czechoslovakia. In that case, during 
the investigation, the U.S. industry which filed the petition went out of busi 
ness, with no prospect of revival. Furthermore, by continuing the investigation, it 
was asserted that the U.S. industry which utilized the imports would be adversely 
affected.

The second case involved the recent automobile investigations. In those cases, 
completed in 1976, unique circumstances were determined to exist which required 
such action. Furthermore, commitments were received that dumping margins 
would be eliminated. In both instances cited, the intent of the Act was furthered, 
and these are the types of cases in which the Secretary would utilize this basis 
to discontinue an investigation.

In the most significant case in which discontinuances on the basis of price 
assurances were ordered—automobiles—monitoring is done twice a year for 
the companies with the most significant, margins and once a year for the 
remainder. The responses to the monitoring questionnaires are usually not filed 
within 30 days as requested, but they have all been received within 90 days of 
the request.

In all other cases of discontinuance based on price assurances, no regular 
timetable for monitoring reports has been established, but an effort to monitor 
has been undertaken in every case. The Customs Service expects to place greater 
emphasis on this area as additional staffing becomes available.

There is an effort by the Customs Service to verify some of the information 
collected in its monitoring of price assurances. While 100 percent verification
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is not undertaken, Customs, agents in foreign countries do a spot check, to'verify 
information received or in instances where the information itself indicates that 
verification should be carried out. : , . • : 

• Further, the affected U.S. industry tends to monitor the situation independently 
and has called to the attention of the Service cases in which price assurances 
were apparently breached. In such cases, the Service.immediately investigates- 
and, in appropriate situations, proceedings have been reopened.

16. In our hearing Friday on the U.S. trade deficit, the National Machine 
Tool Builders' Association cited the example of a sophisticated Japanese machine- 
tool being sold for $390,000 in the United States and for $750,000 in Canada. 
Either the Canadians are being taken—and they are usually too smart for that— 
or the machine is being dumped in the U.S. so that the item can penetrate the 
U.S.- market.-In a case such as this, can the evidence of an item being sold 
for a higher price in a substantially similar market be used as proof of dump 
ing here?

Answer. The Antidumping Act requires the Secretary to look first to the sales 
prices in the home market of the exporting country in determining whether.- 
there have been sales at less thaii fair value. A petitioner may, however, submit 
information showing that prices to a third country are higher than the price to- 
the United States where he also alleges that proof of prices in the home market, 
could not be obtained. However, this information can not be used as proof of 
dumping in the United States if the Secretary in his investigation finds adequate- 
information available on the sales price in the home market of the exporting 
country.

17. The Japanese have complained to the GATT about our Gilmore decision- 
Please describe the nature of their complaint.

How does the plan described in this morning's (November 8) newspapers com 
ply with the GATT antidumping code?

To your knowledge, what changes are the U.S. proposing in the GATT anti 
dumping code? AVbat changes are other countries proposing?

Answer. The Japanese complaint to the GATT concerning the Gilrnore Tenta 
tive Determination alleged: (a) inadequate information concerning "injury" lo 
an appropriately defined "industry" existed before the U.S. investigation was- 
initiated or the Tentative Determination was made; (b) Japanese home market 
prices were "arbitrarily" disregarded in determining that such prices did not 
provide an adequate basis for determining "normal value;" (c) the criteria for- 
determining the "cost of production" of steel (below which the prices in the- 
home market were alleged to have occurred) failed to account for such matters, 
as the disruption to the business cycle caused by the "oil crisis" of 1973; and' 
(d) the use of a mandatory 8 percent profit margin in establishing "constructed 
value" as a measure of "fair value" was contrary to Article 2(d) of the Code,- 
which mandates the use of profits normal in the domestic industry of the export 
ing country. The United States delegation to the GATT Antidumping Commit 
tee vigorously defended the Tentative Determination in Gilmore, pointing out
(a) substantial information on injury to at least a regional industry was avail 
able both before the investigation was formally initiated and at the time of the- 
Tentative Determination; Article 10(a) of the Code only requires that evidence- 
of injury be of record and not that a final decision on its existence be made;
(b) home market prices were disregarded only after the Japanese producers had 
declined to furnished evidence of their costs of production and such costs had 
then been calculated from the best evidence otherwise available—which had in 
dicated that such costs exceeded virtually all home market prices; (c) the deter 
mination of "costs of production" had been made in the light of the two-pronged-' 
test provided by the statute, in which costs are examined within a discrete period 
of investigation and projected over a "reasonable period" of a business cycle; 
and (d) the 8 percent pre-tax margin of profit in the statute was reasonable in- 
light of the profit margins of all U.S. manufacturing industries for the past 
30 years.

We believe that the "trigger price mechanism" (TPM) proposed by the Task 
Force chaired by Under Secretary Solomon is fully consistent with the GATT 
Antidumping Code. The TP1I is not what the newspapers of November 8 reported 
and, as indicated at the time of the Hearings on that date, we see no reason to- 
attempt to justify the conjectural plan described in the newspapers.

However, the TPM is, \ve believe, an appropriate exercise of the statutory 
power of the Secretary to initiate investigations under Section 201 (a) of the 
Antidumping Act and is fully consistent with Article o (a) of the Code. That Arti-
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cle permits self-initiation of antidumping investigations in "special circum 
stances ... if [the authorities] have evidence both on dumping and on injury 
resulting therefrom." The situation in the domestic steel industry today is, in 
our judgment, a "special circumstance." Steel is a primary U.S. industry; trade 
in steel is of enormous importance both to the United States and to our principal 
trading partners; the number of antidumping complaints filed with respect to 
steel products within so brief a time span is unprecedented. The TPM envisions 
the continual collection of information concerning all imports as well as of prices 
and costs of production in the principal countries exporting steel to the United 
States. Information relating to the condition of the domestic industry, including 
employment, capacity utilization, prices, import penetration and profits will also 
be ascertained periodically. The Secretary will, thus, at all times be in a position 
to initiate accelerated antidumping investigations if significant imports below 
the trigger prices are observed and the information being collected and on hand 
indicates that such imports may be below "fair value" and are causing or are 
likely to cause injury to the U.S. industry.

At this time Treasury is not proposing any specific changes in the International 
Anti-Dumping Code nor have specific changes been proposed by other Code signa 
tories. Treasury does expect that a meeting of the Anti-Dumping Code Commit 
tee will be convened in early 1978, at which time possible changes may be dis 
cussed. However, the principal focus of the meeting will probably be technical 
issues.

18. If dumping margins are assessed against unfabricated products—such as 
the carbon plate steel in the Gilmore decision—there is the strong likelihood that 
the foreign producers will move into the export of higher-cost, more labor-intensive 
fabricated products. For example, the Japanese are already selling steel bridges 
and fabricated oil rigs—which are about 20 percent carbon plate—at prices con 
siderably below domestic capabilities.

What would be your opinion of legislation that would provide that when a find 
ing of dumping of a product is tentatively made, other products which include 
the dumped product as a component would have to submit proof that that com 
ponent is not being sold at the dumping price?

In other words, why should the oil rig industry have to start from scratch 
if they want to bring a dumping case? Why should not the burden be on the 
foreigner that the carbon plate in the oil rig is not valued at the price on which 
dumping has been established?

Answer. A finding under the Antidumping Act applies to the particular class 
or kind of merchandise which was the subject of the fair value investigation. This 
means that when products subject to a dumping finding are included in finished 
products and those finished products are a different class or kind of merchandise, 
it is not possible under the Antidumping Act as presently worded to apply the 
finding to the finished product. The rationale for this provision is clear in the 
case of a manufacturer of a finished product who is unrelated to the producer 
of the dumped product. Since a dumping finding is normally based upon the sale 
of products in the home country at prices higher than those in the U.S., the 
manufacturer of the finished product must presumptively purchase the higher 
priced home country product. This analysis would argue against a prima facie 
case of dumping of the finished product.

However, there may be cases where the producer of the dumped product is in 
a position to sell to a related manufacturer of a finished product. In those cases, 
there may be a basis for extending the dumping finding to the finished product. 
But an amendement to the Antidumping Act would be needed and, from a techni 
cal standpoint, the problem seems extremely difficult to solve in the case of 
complex fabrications, such as the oil rig in the example cited. On the other hand, 
attempted evasion of the Act through minimal alteration or other value added 
by a "fabricator" of a product, so as to avoid its classification as the merchandise 
subject to a finding, could probably be reached without much difficulty. However, 
such efforts at evasion have not been brought to our attention and, to the best 
of our present information, are not likely in the steel industry.

o


